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JUSTICE ACCORDING TO LAW. 


HE only essential conditions for the existence of law and 

legal institutions are the existence ‘of a political commu- 

nity, and the recognition by its members of settled rules binding 

upon them in that capacity. Those conditions are present in all 

societies of men who are not mere savages. Even among civil- 

ized men, on the other hand, they may be suspended in particular 
circumstances. 

We can get one example by supposing a boat’s crew from a 
wrecked ship, made up of different nationalities in about equal 
proportions, to land on an island in the high seas which is neither 
occupied nor claimed by any civilized power. Such a party would, 
it is conceived, be remitted to what was once called “the state of 
nature,” aided by whatever conventions they might agree upon as 
appropriate to their situation. A lawyer would probably advise 
them to consider themselves as still under the law of the ship’s 
flag; but it is difficult to say that this or any other law would 
have any real authority apart from the agreement of the whole 
party. 

Practically, the law of nature, or, in less ambiguous terms, the 
common rules of civilized morals and the dictates of obvious ex- 
pediency, would have to suffice for the present need. 

Again, it is not very difficult for civilized men to find themselves, 
without any violent accident, in places where it is hard to say 
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whether any, and, if any, what law prevails in the ordinary sense. 
Take the case of an English or American traveller, or an English- 
man and an American travelling together, in the region of the 
Khaibar Pass beyond the British frontier post at Fort Jamrud 
and before Afghan territory is reached. Certainly they are not 
subject to the law of British India, still less, if possible, to the law 
of Islam as applied in Afghanistan. Yet the persons and property 
of those who go up the Pass on the appointed days and with the 
proper escort are really safer than they would be in some parts of 
almost any European or American city. But peculiar phenomena 
of this kind, which are transitory accidents as compared with the 
ordinary course of civilized life, do not affect the normal operation 
and effects of civilized law, nor throw any light on its origin. If, 
on the other hand, a new social combination, which at first sight 
may have been precarious, becomes permanent, its members ac- 
quire, by convention or by submission to an existing jurisdic- 
tion, some permanent form of government and law. The inchoate 
stages of this process — which in fact has taken place in various 
parts of the world, such as the extreme Western States of Amer- 
ica, within living memory —are interesting in their own way, but 
are hardly within the province of the lawyer. Settled rules and 
recognized jurisdiction are the lawyer’s tests. 

Law presupposes ideas, however rudimentary, of justice. But, 
law being once established, just, in matters of the law, denotes 
whatever is done in express fulfilment of the rules of law, or is 
approved and allowed by law. Not everything which is not for- 
bidden is just. Many things are left alone by the State as it were 
under protest, and only because it is thought that interference 
would do more harm than good. In such things the notion of 
justice has no place: the mind of the State is rather expressed 
by Dante’s “ guarda e passa.” The words “just” and “justice,” 
and corresponding words in other tongues, have never quite lost 
ethical significance even in the most technical legal context. The 
reason of this — unduly neglected by some moderns for the sake of 
a merely verbal and illusive exactness — is that in the development 
of the law both by legislative and by judicial processes appeal is 
constantly made to ethical reason and the moral judgment of the 
community. Doubtless the servants of the law must obey the law, 
whether specific rules of law be morally just in their eyes or not; 
this, however, is only saying that the moral judgment we regard is 
the judgment of the community, and not the particular opinion of 
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this or that citizen. Further, some conflict between legal and 
moral justice can hardly be avoided, for morality and law cannot 
move at exactly the same rate. Still in a well ordered State such 
conflict is exceptional, and seldom acute. Legal justice aims at 
realizing moral justice within its range, and its strength largely 
consists in the general feeling that this is so. Were the legal 
formulation of right permanently estranged from the moral judg- 
ment of good citizens, the State would be divided against itself. 

We may better realize the fundamental character of law by try- 
ing to conceive its negation or opposite. This will be found, it is 
submitted, in the absence of order rather than in the absence of 
compulsion. An exercise of merely capricious power, however 
great in relation to that which it acts upon, does not satisfy the 
general conception of law, whether it does or does not fit the words 
of any artificial definition. A despotic chief who paid no atten- 
tion to anything but his own whim of the moment could hardly be 
said to administer justice, even if he professed to decide the dis- 
putes of his subjects. The best ideal picture I know in literature 
of what might be called natural injustice, the mere wantonness of 
power, is exhibited in the ways of Setebos as conceived by Robert 
Browning’s “ Caliban”: “ As it likes me each time I do: so He.” 
In the same master’s “ Pippa Passes,” the song of the ancient king, 
who judged sitting in the sun, gives a more pleasing, though not 
amore perfect, image of natural or rather patriarchal justice. Ab- 
sence of defined rule, it must be remembered, is not the same thing 
as the negation of order. The patriarch may not do justice ac- 
cording to any consciously realized rule, and yet his decrees are 
felt to be just, and will go to the making of rules of justice for 
posterity. 

It is true that even in highly civilized States we meet with occa- 
sional or singular acts of sovereign power which are outside the 
regular course of justice and administration, and which neverthe- 
less must be counted as laws. In form they do not differ from the 
ordinary acts of the law-making authority, and in substance they 
are laws in so far as they affect in some way the standing of indi- 
vidual citizens before the law, must be regarded and acted upon 
by the judges and other public servants of the State, and will at 
need be put in force by the executive. In some of these cases 
there is really nothing abnormal except the form of the transaction. 
What began with being a special exercise of supreme power for a 
special occasion has settled into a routine which, though in form 
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legislative, is in substance administrative or judicial, or partly the 
one and partly the other. Such is the case in this country with 
the private Acts of Parliament by which railway and other com- 
panies are incorporated, and have powers of compulsory purchase 
and the like conferred on them. So before the establishment of 
the Divorce Court the dissolution of marriages by a private Act of 
Parliament was a costly and cumbrous proceeding, but still of a 
judicial kind. In these and similar cases the form of legislation 
has been rendered necessary by historical or constitutional acci- 
dent. Sometimes, again, the purpose of these extraordinary legis- 
lative acts is to relieve innocent persons, and those who may have 
to derive titles to property from them, from the consequences of 
some venial failure to comply with the requirements of law. Mar- 
riages between British subjects have often been celebrated in good 
faith, but in fact without authority, by British consuls and other 
official persons in remote parts of the world, and on the error being 
discovered Acts of Parliament have been passed to give validity to 
the marriages so celebrated. Acts of indemnity have much the 
same nature, so far as they relate to the neglect or omission of 
requirements which have come to be regarded as merely formal. 
When the Test Acts were in force there was an annual Act of In- 
demnity for the relief of those public officers (being in fact the 
great majority) who had not performed and observed all the condi- 
tions which at one time had been supposed, and for a time possibly 
were, needful precautions for securing the Protestant succession to 
the throne. Lastly, that which in form is an act of legislation may 
be a more or less thinly disguised act of revolution, civil war, or 
reprisal against unsuccessful revolution. Acts of Attainder are the 
best English example in this kind: they must be carefully dis- 
tinguished from impeachment, which is a regular process known to 
the law, though an unusual one. All these matters have their own 
historical and political interest; but we have nothing to learn from 
them about the normal contents and operation of legal institutions. 
The Roman name of privilegia marks them off as standing outside 
the province of regular and ordinary law. 

Let us pass on, then, to consider what are the normal and neces- 
sary marks, in a civilized commonwealth, of justice administered 
according to law. They seem capable of being reduced to gen- 
erality, equality, and certainty. First, as to generality, the rule of 
justice is a rule for citizens as such. It cannot bea rule merely 
for the individual; as the medizval glossators put it, there cannot 
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be one law for Peter and another for John. Not that every rule 
must or can apply to all citizens; there are divers rules for divers 
conditions and classes of men. An unmarried man is not subject 
to the duties of a husband, nor a trader to those of a soldier. But 
every rule must at least have regard to a class of members of the 
State, and be binding upon or in respect of that class as deter- 
mined by some definite position in the community. This will hold 
however small the class may be, and even if it consists for the time 
being of only one individual, as is the case with offices held by 
only one person at a time. Certain rules of law will be found in 
almost every country to apply only to the prince or titular ruler 
of the State, or to qualify the application of the general law to him. 
In England, again, the Prince of Wales, as Duke of Cornwall, is 
the subject of rules forming a singular exception to the general law 
of property; and the Lord Chancellor has many duties and powers 
peculiar to his office. But these rules are not lacking in the qual- 
ity of generality, for in every case they apply not to the individual 
person as such, but to the holder of the office for the time being. 
They may be anomalous with regard to the legal system in which 
they occur; and, like other rules of law, they may or may not be 
expedient on the particular merits of each case. They are not in 
any necessary conflict with the principles of legal justice merely 
because they are of limited or unique application. 

Next, the rule of generality cannot be fulfilled unless it is aided 
by the principle of equality. Rules of law being once declared, the 
rule must have the like application to all persons and facts coming 
within it. Respect of persons is incompatible with justice. Law 
which is the same for Peter and for John must be administered to 
John and to Peter evenly. The judge is not free to show favor to 
Peter and disfavor to John. As the maxim has it, equality is equity, 
though the working use of the maxim is not quite so simple as 
this. So much is obvious, and needs no further exposition. But 
it may be proper to point out that the rule of equality does not 
exclude judicial discretion. Oftentimes laws are purposely framed 
so as to give a considerable range of choice to judicial or executive 
officers as to the times, places, and manner of their application. It 
is quite commonly left to the judge to assign, up to a prescribed 
limit, the punishment of proved offences; indeed, the cases in which 
the court is deprived of discretion are exceptional in all modern 
systems. Apart from capital offences, there are only one or two 
cases in English criminal law where a minimum punishment is im- 
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posed, and none, it is believed, where there is no discretion at ail. 
Certain remedies and forms of relief, in matters of civil jurisdiction, 
are said to be discretionary as contrasted with those which parties 
can demand as their right. Still, a judicial discretion, however 
wide, is to be exercised without favor, and according to the best 
judgment which the person intrusted with the discretion can form 
on the merits of each case. In various cases where the risk of 
discretion being perverted by outside influence or pressure has 
seemed greater than that of spontaneous partiality, the holders of 
discretionary power or authority are deliberately exempted from 
being called on to give an account of their reasons. In such cases 
the discretion is said to be not judicial but absolute. Examples are 
the protector of a settlement, and the governing bodies of schools 
under the Public Schools Act. Differences of personal character 
and local circumstances are often quite proper elements in the 
formation of such a judgment, but any introduction of mere per- 
sonal favor is an abuse. We still aim at assigning equal results to 
equal conditions. Judicial discretion is not an exception to the 
principle of equality, but comes in aid of it where an inflexible 
rule, omitting to take account of conditions that cannot be 
defined beforehand, would really work inequality. This implies 
that only such conditions are counted as are material for the 
purposes of the rule to be applied. Of course no two persons 
or events can be fully alike. What rules of law have to do is to 
select those conditions which are to have consequences of certain 
kinds; which being done, it is the business of the courts to attend 
to all those conditions, and, saving judicial discretion where it ex- 
ists, not to any others. A plaintiff who argues his case in person 
may be tedious and offensive, but the judge must nevertheless do 
him justice as fully as if his argument were excellent. This may 
seem too obvious for statement in England, but there are parts of 
the British Empire where it is not, or within recent times was not 
so. Suppose, on the other hand, it were a rule of law that no man 
who wore a white hat before May-day could take a legacy within 
the year. It would not be competent to any court to say that, as 
between A. and B., rival claimants for the same legacy, the legacy 
should be paid to A., notwithstanding that he had worn a white 
hat in April, because he was a poor man and more in want of 
money than B. The law cannot make all men equal, but they are 
equal before the law in the sense that their rights are equally the 
subject of protection and their duties of enforcement. 
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Further, as the requirement of generality leads to that of equality, 
so does the requirement of equality lead to that of certainty, which 
brings in its train the whole scientific development of law. We 
must administer a general rule, and administer it equally. There 
can be no law without generality; there can be no just operation 
of law without equality. But we cannot be sure of a rule being 
equally administered at different times and in the cases of different 
persons unless the rule is defined and recorded. Justice ought to 
bé the same for all citizens, so far as the material conditions are 
the same. Now to carry out this idea the dispenser of justice 
ought to be adequately furnished with two kinds of information. 
He should know what is: accustomed to be done in like cases, and 
whenever new conditions occur he should know, or have the means 
of forming a judgment, which of them are material with a view to 
legal justice and which are not. Moreover, there must be some 
means of securing an approximate uniformity of judgment; other- 
wise judges and magistrates of all degrees will make every one a law 
of his own for himself, and the principle of equality will not be sat- 
isfied. Justice dealt out according to the first impression of each 
particular case, the “natural justice” of an Eastern king sitting 
in the gate, is tolerable only when the community is small enough 
for this function to be in the hands of one man, or very few, and its 
affairs are simple enough for off-hand judgments not to produce 
results of manifest inequality. This is as much as to say that in 
a civilized commonwealth law must inevitably become a science. 
The demand for certainty becomes more exacting as men’s affairs 
become more complex, and the aid of the courts is more frequently 
sought. Tradé and traffic, in their increasing volume, speed, and 
variety of movement, raise new questions at every turn, and men 
expect not only to get their differences settled for the moment, but 
to have solutions which will prevent the same difficulties from 
giving trouble again. How far would natural justice carry us, for 
example, towards a settlement of the problems involved in making 
contracts by letter, telegraph, or telephone? 

Hence law becomes an artificial system, which is always gath- 
ering new material. The controverted points of one generation 
become the settled rules of the next, and fresh work is built up on 
them in turn. Thus the law is in a constant process of approxima- 
tion to an ideal certainty, which by the nature of the case can never 
be perfectly attained at any given moment. Every one who has 
studied the law knows that the approximation is apt to be a 
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rough one, and is exposed to many disturbing causes. I hope to 
say something at a future time of the methods by which it is 
effected in the system of the Common Law. Meanwhile it is to 
be remembered that the political sciences do not claim to be exact 
in either a speculative or a practical point of view. For the prac- 
tical purposes of a State governed according to law, that degree 
of certainty suffices which will satisfy the citizens that the law 
works on the whole justly and without favor; and in archaic soci- 
eties not only is a pretty rough kind of certainty sufficient, but no 
other is possible. 

Rules of law have to be applied to the facts ascertained by the 
tribunal. Now the facts are often in dispute; indeed, those cases 
are a small minority where there is a real difference between the 
parties, and that difference turns merely upon the application of 
the law to undisputed facts. Much of the work done by the ma- 
chinery of justice consists in enforcing just claims to which there 
is no defence, but mere refusal or neglect to pay one’s debts with- 
out compulsion of law does not constitute a real matter in difference. 
And the process of forming a judgment as to the truth of the facts, 
where conflicting accounts are offered, is itself an approximate one 
at best for human faculties. In early stages of legal institutions 
we find that there is hardly so much as a serious attempt in this 
direction; the matters at issue are disposed of by methods which 
seem to us at this day not only artificial and inadequate, but out 
of all relation to any grounds of reasonable conclusion. The task 
would indeed seem to have been thought above the power of mor- 
tals. Ordeal in its various forms is a direct appeal to supernatural 
aid in the supposed incompetence of human understanding. Proof 
by oath, where the oath is conclusive, —a procedure of which the 
medizval “ compurgation” is the best known example, — is the 
same thing in a milder form. Wherever and so long as the facts 
cannot be ascertained with any precision, there is no occasion for 
precise or elaborate rules of law. The law cannot be more finely 
graduated than the means of ascertaining facts; and the judicial 
investigation of facts with something approaching completeness 
and exactness dates only from relatively modern times. Hence 
the development of law is largely bound up with the development 
of procedure. As improved procedure enables the law to grapple 
with complex facts, the aspirations of lawyers and citizens are en- 
larged, and they are by no means content to aim at the minimum 
of certainty which will insure public acquiescence in the justice of 
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the State, and a tolerable average of obedience. On the contrary, 
they will aim— as men do in every science and art, when once they 
become seriously interested in it— at an ideal maximum. But even 
in the most advanced polity we shall find now and then that the 
subtilty of forensic and judicial thought outruns the possibilities of 
effectual inquiry and administration. Questions are sometimes put 
to juries which it is hardly possible for any one not learned in the 
law to see the point of. 

In assuming a scientific character, law becomes, and must needs 
become, a distinct science. The division of science or philosophy 
which comes nearest to it in respect of the subject-matter dealt 
with is Ethics. But, though much ground is common to both, the 
subject-matter of Law and of Ethics is not the same. The field of 
legal rules of conduct does not coincide with that of moral rules, 
and is not included in it; and the purposes for which they exist 
are distinct. Law does not aim at perfecting the individual char- 
acter of men, but at regulating the relations of citizens to the com- 
monwealth and to one another ; — and inasmuch as human beings 
can communicate with one another only by words and acts, the 
office of law does not extend to that which lies in the thought and 
conscience of the individual. The possible coincidence of law with 
morality is limited, at all events, by the range of that which theolo- 
gians have named external morality. The commandment, “Thou 
shalt not steal,” may be, and in all civilized countries is, legal as 
well as moral; the commandment, “ Thou shalt not covet,” may be 
of even greater importance as a moral precept, but it cannot be a 
legal one. Not that a legislator might not profess to make a law 
against covetousness, but it would be inoperative unless an ex- 
ternal test of covetousness were assigned by a more or less arbi- 
trary definition; and then the real subject-matter of the law would 
be, not the passion of covetousness, but the behavior defined 
as evincing it. The saying ascribed (it seems apocryphally) to 
Dr. Keate of Eton, “ Boys, if you’re not pure in heart I’ll flog 
you,” exemplifies in a neat form the confusion of external and 
internal morality. The judgment of law has to proceed upon what 
can be made manifest, and it commonly has to estimate human 
conduct by its conformity or otherwise to what has been called an 
external standard. Action, and intent shown in acts and words, not 
the secret springs of conduct in desires and motives, are the normal 
materials in which courts of justice are versed, and in the terms of 
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which their conclusions are worked out and delivered! An act not 
otherwise unlawful in itself will not generally become an offence or 
legal wrong because it is done from a sinister motive, nor will it be 
any excuse for an act contrary to the general law, or in violation of 
any one’s rights, to show that the motive from which it proceeded 
was good. Ifthe attempt is made to deal with rules of the purely 
moral kind by judicial machinery, one of two things will happen. 
Either the tribunal will be guided by mere isolated impressions 
of each case, and therefore will not administer justice at all; or, 
which is more likely, precedent and usage will beget settled rule, 
and the tribunal will find itself administering a formal system of 
law, which in time will be as technical, and appeal as openly to an 
external standard, as any other system. This process took place 
on a great scale in the formation of the Canon Law, and on a con- 
siderable scale in the early history of English equity jurisdiction. 
Besides and beyond the limitation of the field of law to external 
conduct, there are many actions and kinds of conduct condemned 
by morality which for various reasons law can either not deal with 
at all or can deal with only in an incidental and indirect manner. 
It would be the vulgarest of errors (as we have already hinted) 
to suppose that any kind of approval is implied in many things 
being left to the moral judgment of the community, and to such 
pressure as it can exercise. Law does not stand aside because 
lawyers or judges think lightly of such things, but because, whether 
from permanent or from transitory causes, the methods of legal jus- 
tice are not appropriate for dealing with them, and the attempt to 
apply those methods would, so far as it could be operative at all, 
probably do more harm than good. At the same time rules of law 
may well have, in particular circumstances, an effective influence 
in maintaining, reinforcing, and even elevating the standard of 
current morality. The moral ideal present to lawgivers, lawyers, 
and judges, if it does not always come up to the highest that has 
been conceived, will at least be, generally speaking, above the 
common average of practice; it will represent the standard of the 
best sort of citizens. This is especially the case in matters of 





1 The exceptions are perhaps of an accidental and not very substantial kind, but, 
after all corrections and allowances, “malice ” does sometimes in English law mean 
evil motive, such as personal enmity or vindictiveness. The general rule has been con- 
spicuously affirmed by the House of Lords in Corporation of Bradford v. Pickles, 1895, 
A. C. 587; it remains to be seen whether the House will approve on the final appeal, 
now pending, the extent to which the exception is carried by the Court of Appeal in 
Flood v. Jackson, 1895, 2 Q. B. 21. 
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good faith, whether we look to commercial honesty or to relations 
of personal confidence. With few exceptions, the law has in 
such matters been constantly ahead not only of the practice, but 
of the ordinary professions of business men. We have similar 
results on a more striking scale when a law which is not indige- 
nous brings in with it the moral standards on which it is founded. 
Thus a good deal of European morality has been made current in 
India by the Anglo-Indian codes; and European morality itself 
has been largely moulded not only by the teaching of the Christian 
Church, but by the formal embodiment of that teaching in both 
ecclesiastical and secular laws. The treatment of homicide by 
early English criminal law was founded on the extremely strict 
view taken by the Church of the guilt of blood-shedding; and the 
extinction of duelling in this country seems to be due, in no small 
part, to the steady refusal of English law to regard killing in a duel, 
even without any circumstances of treachery or unfairness, as any- 
thing else than murder. We are not speaking here of the mere 
fact that persons abstain from unlawful conduct through dread of 
the legal consequences, a fact which, taken by itself, has no moral 
significance at all. 

Again, rules of law differ from rules of morality in excess as 
well as in defect. It is needful for the peace and order of society 
to have definite rules for a great many common occasions of life, 
although no guidance can be found in ethical reasoning for adopt- 
ing one rule rather than another. There is no law of nature 
that prescribes driving on either the right or the left side of the 
road, as is plainly shown by the fact that our English custom 
to take the left side is the reverse of that which is observed in 
most other countries. But in a land of frequented roads there 
must be some fixed rule in order that people who meet on the 
road may know what to expect of one another. And, the rule 
being once fixed either way for the sake of general convenience, 
we are bound in moral as well as in legal duty to observe the rule 
as we find it. On much the same footing are the rules which 
require particular forms to be observed in particular transactions, 
for the purpose of making the proof of them authentic and easily 
found, or in the interest of the public revenue, or for other reasons. 
There are not many such cases in which the form actually imposed 
by the law can be said to be in itself the only appropriate one, or 
obviously much better than others that might be thought of. But, 
since it has been thought fit to require some form, it is necessary 
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that some one form should be authorized. Here too the choice 
between courses which in themselves were morally indifferent is 
determined by the law, and thenceforth it is the moral as well as 
the legal duty of every one concerned, if he will act as a good 
citizen and a prudent man, to do things in the appointed manner 
and form. 

But there is more than this. As in many cases acts and conduct 
that are morally blameworthy must go quit of anything the law 
can do, so in many cases, on the other hand, persons are exposed, 
for reasons of public expediency, to legal responsibilities which 
may or may not be associated with moral fault, and which cannot 
be avoided even by the fullest proof that in the particular case the 
person who is answerable before the law was morally blameless. 
A man may, of course, make himself answerable by his own 
promise for many things independent of his moral deserts, or even 
wholly beyond his control: but we are here speaking of liability 
not accepted by the party’s own act and consent, but imposed by a 
rule of law which does not depend on any one’s consent for its 
operation. Thus aman is liable in most civilized countries for the 
wrongful acts and defaults of his servants in the course of their 
employment, whatever pains he may have taken in choosing com- 
petent servants and giving them proper instructions. Obviously 
this is a hard rule for the employer in many cases; but its exist- 
ence in every system of law shows that in the main it is felt to be 
just. Again, both Roman and English law have made owners of 
buildings! responsible, in various degrees, for their safe condition 
as regards passers by in the highway, or persons entering them in 
the course of lawful business: and this without regard to the 
amount of the owner’s personal diligence in the matter. Again, 
questions often arise between two innocent persons, of whom one 
or other must bear the loss occasioned by the wrongful act of some 
one from whom redress cannot be obtained; as when a man who 
has obtained goods by fraud from their owner sells them to an 
unsuspecting third person, and then absconds, leaving nothing 
behind him. Here the original owner and the buyer may be 
equally free from fault, but they cannot both have the goods, and 
their price cannot be recovered. Hardship to one or the other is 
inevitable. 





1 This is by no means the full measure of the rule in our law. For simplicity’s 
sake, only part of it is now stated. 
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In all these cases the loss or damage, as between the two inno- 
cent parties who are left face to face, may be considered as acci- 
dental. The rule of law has to determine as best it can on which 
side the loss should fall; and since by the hypothesis neither 
party has incurred moral blame, and this is the very cause of the 
difficulty, it is plain that the rules of ordinary social morality will 
afford no guidance. We have to resort either to considerations of 
general public expediency, or, if no obvious balance of convenience 
appears either way, to the purely technical application of rules 
already settled in less obscure matters. And this last method is 
not a mere evasion of the problem, but is a reasonable solution so 
far as no stronger reason can be assigned to the contrary. For 
the principle of certainty requires that a rule once settled shall be 
carried out to its consequences when no distinct cause is shown 
for making an exception or revising the rule itself. If any sense 
of hardship to the individual citizen remains after these considera- 
tions have been weighed, and it has also been observed that citi- 
zens have an equal chance of benefit as well as burden under 
special rules of this kind, it may be said that exposure to this kind 
of liability is part, and not a large part, of the price which the 
individual has to pay the State for the general protection afforded 
by its power, and the general benefit of its institutions. 

Thus neither the work nor the field of legal science can be said 
to coincide with those of any other science; and the development 
of this, as of all other distinct branches of science, can be carried 
on only by the continuous effort of persons who make it the chief 
object of their attention in successive generations. This has been 
recognized in the institutions, both practical and academical, of all 
civilized nations. A civilized system of law cannot be maintained 
without a learned profession of the law. The formation and con- 
tinuance of such a learned class can be and has been provided for, 
at different times and in different lands, in various ways, which it 
does not now concern us to mention in detail. It is not necessary 
for this purpose that the actual administration of justice should be 
wholly, or with insignificant exceptions, in the hands of persons 
learned in the law, though such is the prevailing tendency of 
modern judicial systems. It is enough that the learned profession 
exists, and that knowledge of the law has to be sought, directly or 
indirectly, in the deliberate and matured opinion of its most capa- 
ble members. And the activity of modern legislation makes little 
or no difference to this; for we are not now speaking of the gen- 
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eral policy of the lawgiver, which in a free country is and must be 
determined not by any one class, but by the people through their 
representatives. The office of the lawyer is first to inform the 
legislature how the law stands, and then, if change is desired, (as 
to which he is entitled to his opinion and voice like any other 
citizen,) to advise how the change may best be effected. Every 
modern legislature is constantly and largely dependent on expert 
aid of this kind. A well framed Act of Parliament, whatever 
amount of novelty it may contain, is as much an application of 
legal science as the considered judgment of a court. Legislation 
undertaken without legal knowledge is notoriously ineffectual, or, 
if not ineffectual, apt to create new troubles greater than any which 
it cures. There is no way by which modern law can escape from 
the scientific and artificial character imposed on it by the demand 
of modern societies for full, equal, and exact justice. 


Frederick Pollock. 
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A NEW NATION. 


“T~“VERYTHING gravitates to Washington: the highest in- 

terests and the most absorbing ambitions look to the Na- 
tional capital for gratification; and it is no longer the State, but 
the Nation, that in men’s minds and imaginations is an ever present 
sovereignty. . . . We may preserve the Constitution in its every 
phrase and every letter with only such modification as was found 
essential for the uprooting of slavery; but the Union as it was 
has given way to a new Union, with some new and grand fea- 
tures, but also with some engrafted evils which only time and 
the patient and persevering labors of statesmen and patriots will 
suffice to eradicate.” } 

“There has grown up a pride in the National Flag and in the 
National Government as representing National Unity. ... As 
the modes in and by which these and other similar causes can 
work are evidently not exhausted, it is clear that the development 
of the Constitution as between the Nation and the States, has not 
yet stopped, and present appearances suggest that the centralizing 
tendency will continue to prevail.” ? 

The above cited statements were written and published nearly 
ten years ago, but the centralizing tendencies therein noted have 
not ceased, and it would be easy to-day to glean from recent publi- 
cations, including the daily newspaper, citations of a similar purport 
sufficient of themselves to make a magazine article. 

The purpose, however, of the present inquiry is not so much to 
note the changes in public sentiment which have been going on, 
as it is to consider from a legal standpoint what changes have of 
recent years, as a matter of fact, taken place in the framework of 
the National Government. 

It is a matter of history, and is well understood, that after the 
close of the late Civil War there was a reconstruction (more or 
less under National supervision) of the State Governments in those 
States which had sought to terminate the Union. 

This fact is so widely known, and was so prominent a feature 





1 Cooley, History of Michigan, p. 371 (1885). 
2 Bryce, The American Commonwealth, Vol. I. p. 394. 
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of the history of those times, that the period is frequently spoken 
of as the Reconstruction Period. 

But it is not, I venture to say, even now, after a lapse of over 
twenty-five years, fully realized that there was during the same 
period a Reconstruction also of the National Government. 

By Reconstruction I mean a radical departure from the original 
theory which the founders of the government had clearly in mind 
when in 1787 they framed the Constitution and in 1789 added the 
first ten Amendments thereto. 

When in 1865, 1866, and 1869 the Thirteenth, Fourteenth, and 
Fifteenth Amendments were proposed by Congress, and submitted 
to the people, it was commonly understood that their purpose was 
to finally do away with slavery, and secure to the negro his per- 
sonal and political rights. Speaking of these three Amendments, 
Mr. Bryce says (Vol. 1. p. 357): “These three amendments are 
the outcome of the War of Secession, and were needed in order to 
confirm and secure for the future its results.” 

In the so called Slaughter-House Cases in the Supreme Court 
of the United States, reported in 16 Wall. 36 (1873), Mr. Justice 
Miller, in delivering the opinion of the court (p. 71), says: — 


“We repeat, then, in the light of this recapitulation of events almost 
too recent to be called history, but which are familiar to us all,—and on 
the most casual examination of the language of these amendments no 
one can fail to be impressed with the one pervading purpose found in 
them all, lying at the foundation of each, and without which none of 
them would have been even suggested, we mean the freedom of the 
slave race, the security and firm establishment of that freedom, and 
the protection of the newly made freeman and citizen from the op- 
pressions of those who had formerly exercised unlimited dominion over 
him.” 


Again (at page 81) :— 


“We doubt very much whether any action of a State not directed by 
way of discrimination against the negroes as a class or on account of 
their race will ever be held to come within the purview of this provision. 
[The provision referred to is, ‘Nor shall any State deny to any person 
within its jurisdiction the equal protection of the laws.’] It is so 
clearly a provision for that race and that emergency, that a strong case 
would be necessary for its application to any other.” 


But even as early as 1873, there were those who saw in these 
Amendments a broader meaning and a wider application. Four 
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members of the Supreme Court — viz. Chief Justice Chase, Mr. 
Justice Field, Mr. Justice Swayne, and Mr. Justice Bradley — dis- 
sented from the decision of the majority of the court, and three of 
them wrote dissenting opinions taking a very different view of the 
scope and effect of the said Amendments. The majority of the 
court consisted of Justices Clifford, Miller, Davis, Strong, and Hunt. 
Mr. Justice Field in his dissenting opinion, which was concurred in 
by the other dissenting judges, says (pp. 89, 93, 95): — 


“The question presented is therefore one of the gravest importance, 
not merely to the parties here, but to the whole country. It is nothing 
less than the question whether the recent Amendments to the Federal 
Constitution protect the citizens of the United States against the depri- 
vation of their common rights by State legislation. In my judgment 
the Fourteenth Amendment does afford such protection, and was so 
intended by the Congress which framed and the States which adopted 
it. . . . The Amendment [XIV.] was adopted to obviate objections which 
had been raised and pressed with great force to the validity of the Civil 
Rights Act, and to place the common rights of American citizens under 
the protection of the National Government. It first declares that ‘all 
persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside.’ It then declares that ‘no State shall make or 
enforce any law which shall abridge the privileges or immunities of 
citizens of the United States, nor shall any State deprive any person of 
life, liberty, or property without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the laws.’...A 
citizen of a State is now only a citizen of the United States residing in 
that State. The fundamental rights, privileges, and immunities which 
belong to him as a free man and a free citizen now belong to him as 
a citizen of the United States, and are not dependent upon his citizenship 
of any State. . . . The Amendment does not attempt to confer any new 
privileges or immunities upon citizens, or to enumerate or define those 
already existing. It assumes that there are such piivileges and immuni- 
ties which belong of right to citizens as such, and ordains that they 
shall not be abridged by State legislation.” 


Mr. Justice Bradley in his dissenting opinion in the same case 
(p. 121) says: — 


‘“‘Can the Federal Courts administer relief to citizens of the United 
States whose privileges and immunities have been abridged by a State? 
Of this I entertain no doubt. Prior to the Fourteenth Amendment this 
could not be done, except in a few instances, for the want of the requi- 

41 
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site authority. . . . Admitting, therefore, that formerly the States were not 
prohibited from infringing any of the fundamental privileges and immunities 
of citizens of the United States except in a few specified cases, that cannot 
be said now since the adoption of the Fourteenth Amendment. In my 
judgment it was the intention of the people in adopting that Amendment 
to provide National security against violation by the States of the funda- 
mental rights of the citizen.” 


We shall show later that since 1873, while the decisions of the 
court have tended on the whole to give a narrow meaning to the 
words “privileges and immunities” as used in the Fourteenth 
Amendment, the intimation of Mr. Justice Miller that the Amend- 
ment ought to be construed as applying only to the colored race 
has not been heeded, and all these Amendments are now held to 
apply to all citizens without regard to their race or color. 

What then was the change worked by these Amendments in the 
theory of our National Government? 

Before we can answer this, it is necessary to state as briefly as 
we may what was the theory of the Constitution of 1787-89 as 
regards the personal rights, privileges, and immunities of the indi- 
vidual citizens, and the manner in which they should have security 
and protection in the enjoyment of the same. 

Prior to the Declaration of Independence, July 4, 1776, owing to 
the distance of the several Colonies from the mother country and 
the existing character of the English government, the Colonists 
for the most part looked solely to their several Colonial govern- 
ments for the protection of their individual rights. The govern- 
ment of George the Third they deemed an oppressive one. Their 
experience with him and his Parliaments rendered the Colonists 
distrustful of all external government, and made them prefer the 
local government, which was largely of their own making, and more 
familiar and more within their own control. 


“Each [Colony] had its legislature, its own statutes adding to or modi- 
fying the English common law, its local corporate life and traditions, with 
no small local pride in its own history and institutions, superadded to the 
pride of forming part of the English race and the great free British realm. 
Between the various Colonies there was no other political connection than 
that which arose from their all belonging to this race and realm, so that the 
inhabitants of each enjoyed in every one of the others the rights and privi- 
leges of British subjects.” ? 





1 Bryce, The American Commonwealth, Vol. I. p. 16. 
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As Englishmen they were entitled to such rights as were 
guaranteed by the Magna Charta, the Petition of Right, the 
Habeas Corpus Act, and the Bill of Rights. The Charters of 
many of the Colonies contained provisions intended to secure the 
rights of the individual; e. g. the Charter of the Colony of Massa- 
chusetts Bay granted by Charles I. in 1628, and also the Charter 
of the Province of the Massachusetts Bay (which included Mas- 
sachusetts, New Hampshire, and Maine) granted by William and 
Mary in 1691, each provided: — 


“All... of the subjects of us . . . which shall go to and inhabit 
within our said Province, ... and every of their children which shall 
happen to be born there, . . . shall have and enjoy all 4berties and im- 
munities of free and natural subjects within any of the dominions of us 

. . to all intents . . . as if they . . . were born within this our realm 
of England.” ? 


It was the infringement of their rights, liberties, and immunities 
by the British Parliament which they made the ground for declar- 
ing their independence. 

At the first gathering of the Continental Congress, consisting 
of deputies from the several Colonies in 1774, on October 1oth, a 
Declaration of Rights was adopted in which it was set out: — 


“That the inhabitants of the English Colonies in North America by 
the immutable laws of nature, the principles of the English Constitution, 
and the several Charters or Compacts have the following rights : 

“1. That they are entitled to Zife, Liberty, and property... . 

“2. That our ancestors were at the time of their emigration from the 
mother country entitled to all the rights, liberties, and immunities of free 
and natural born subjects within the realm of England. 

“3. That by such emigration they neither forfeited, surrendered, nor 
lost any of those rights.” 


An enumeration of some of these rights and immunities is then 
set forth, and a statement made of various Acts of Parliament 
which violate these rights and ought to be repealed. 

At the same session, on October 20th, 1774, the Continental 
Congress, “to obtain redress of these grievances which threaten 
destruction to the dives, liberty, and property of his Majesty’s sub- 
jects in North América,” prepared, and its members signed on 
behalf of themselves and their constituents, what is known as the 
Non-Importation Agreement, binding all the Colonies (not includ- 





1 Ancient Charters, pp. 13, 31. 
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ing Georgia which was not represented) to act together in certain 
specified ways. 

Immediately following the Declaration of Independence, in 1776, 
came the work in each of the Colonies of setting up independent 
State governments with written Constitutions more or less elabo- 
rate. This was in each instance the work of each new State act- 
ing by itself. There was some copying by one from another of 
provisions in the several Constitutions, but there was apparently 
no interference of one State with another in this work, and ap- 
parently no attempt to secure harmonious results. 

It was indeed a reconstruction period, but there was no Federal 
or National Government to aid or hinder the independent action 
of each of the new Thirteen States. Each State made secure in 
its own way the life, liberty, and property, and the privileges and 
immunities, of its own citizens. 

In Rhode Island and Connecticut the Colonial Charters were 
made to serve as State Constitutions. 

It is interesting to note that in none of the new States except 
Connecticut was there any constitutional provision made defining 
or securing the rights of non-residents, that is, of citizens of the 
other States when within the State. In a few of the new States — 


e. g. Pennsylvania and North Carolina — it was provided that for- 
eigners might, after taking an oath of allegiance, acquire real estate, 
and after a year’s residence be deemed free citizens. 


In Connecticut, in an act passed in 1776 establishing the frame 
of the new government, it was declared: — 


“That all the free inhabitants of this or any other of the United 
States of America and foreigners in amity with this State shall enjoy the 
same justice and law within this State which is general for the State in all 
cases proper for the cognizance of the civil authority and Court of 
Judicature within the same, and that without partiality or delay.” ? 


One reason for such omission may possibly be the fact that the 
Articles of Confederation, which were framed July 9, 1778, though 
not finally ratified till 1781, were in process of making, and were 
known to the people after 1776 as their expected Constitution? 
In Article IV. of the Articles of Confederation it was provided: — 





1 Thayer’s Cases on Constitutional Law, Vol. I. p. 433. 
2 Fiske, The Critical Period of American History, p. 97. 
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“The better to secure and perpetuate mutual friendship and inter- 
course among the people of the different States in this Union the free 
inhabitants of each of these States . . . shall be entitled to all privileges 
and immunities of free citizens in the several States; and the people of 
each State shall have free ingress and regress to and from any other 
State, and shall enjoy therein all the przvileges of trade and commerce, 
subject to the same duties, impositions, and restrictions as the inhab- 
itants thereof respectively.” 


There is one further fact which should be noted in regard to 
the several State Constitutions, — all of which were framed and in 
force prior to 1781, — namely, that in many of them, notably those 
of Pennsylvania, Delaware, Maryland, and North Carolina, there 
was a provision declaring that the people of the State ought to 
have the sole right of regulating the internal government and 
police thereof. 

From 1781 until 1787, when our present Constitution was 
framed, the evils which existed were many and serious; so much 
so that the country was drifting toward, if not on the verge of 
anarchy.” 

Among these evils was the inability of the Congress to raise 
money to pay its debts or meet its expenses. Another was its 
powerlessness to provide the country with sound money, and still 
another its inability to secure from the States the performance of 
the several Treaties which had been made with England and Euro- 
pean powers. The currency of the country was entirely disor- 
ganized. Still other evils were caused by the jealousies existing 
among the several States, leading to commercial quarrels and almost 
to actual warfare between different States. But the effect of all 
this was to increase rather than diminish the feeling of State 
independence. The character of the Federal Government, more- 
over, thus far had not been such as to invite any one to rely upon 
it for protection of any class of rights whatsoever. 

Congress having under the Articles of Confederation no power 
to act directly upon the people, but only upon the States, had 
practically no power at all, and after the close of the war became 
more and more incapable of performing any valuable service to the 
country. 


Such then, in brief, was the condition of things when the fifty- 





1 Bryce, The American Commonwealth, Vol. I. p. 662. 
2 See Fiske, Critical Period of American History, Chapter IV. 
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five delegates assembled, in the summer of 1787, to revise the 
Articles of Confederation. But it was already apparent to the 
leading delegates that something besides patching was necessary, 
and the Convention speedily set about the work of preparing a 
new framework for a new National Government. 

Even a cursory study of the debates in the Convention shows 
with what reluctance the power of acting in any way directly upon 
the individual citizens was granted to the Federal Government. 

There was an ever present fear that the Federal Government — 
even its friends hesitated to call it National— would swallow up, 
or at least overshadow the States, and extinguish local inde- 
pendence. The feeling of many—I may say of very many — 
of the delegates was the same as that of one. of our present 
historians : — 


“If the day should ever arrive (which God forbid !) when the people of 
the different parts of our country shall allow their local affairs to be admin- 
istered by prefects sent from Washington, and when the self-government of 
the States shall have been so far lost as that of the Departments of France, 
or even so far as that of the Counties of England, —on that day the pro- 
gressive political career of the American people will have come to an end, 
and the hopes that have been built upon it for the future happiness and 
prosperity of mankind will be wrecked forever.” * 


The work of the Convention was in a considerable degree a 
matter of compromise, or rather of a series of compromises. 

The power to regulate foreign and interstate commerce was 
secured for the National Government only by conceding to the 
Slave States a continuance of the slave trade for twenty years.” 

Hamilton’s suggestion that the National Government be given 
powers practically unlimited was received with extreme disapproval. 
The New Jersey plan, providing for a Confederacy, left the States 
with no essential curtailment of their sovereign power. The Vir- 
ginia Plan, while providing for a Union under a National Govern- 
ment, sought to clothe such government with power only in matters 
relating to the national peace and harmony. 

The Scheme of Government which was finally framed and 
adopted was briefly as follows: — 





1 John Fiske, The Critical Period of American History, p. 238. 

2 Curtis, Constitutional History of the United States (1889), Vol. I. p. 305. 

® See Report of the Committee of the Whole, reported to the Convention, June 13, 
1787, given in Curtis, Constitutional Hist. of U. S., Vol. I. pp. 365, 366. 
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I. The National Government alone was charged with the duty 
and with the power of regulating what may be called matters of 
national concern. The chief of these were treaties and the foreign 
relations of the country, the army and navy, foreign and interstate 
commerce, the currency, and the post office. To insure the per- 
formance of these duties, power to raise money was granted, and 
three departments of the National Government were provided for, 
viz. the Legislative, the Executive, and the Judicial. 

II. The States were left with all the other ordinary powers of 
internal government, such as legislation on private law, civil and 
criminal, the maintenance of law and order, the creation of local 
institutions, education, and the relief of the poor. 

III. In a few matters a concurrent power was given to the 
National Government and the States; e. g. in controversies be- 
tween citizens of different States, the parties, if so minded, could 
have their rights determined in the State Courts, or, at the option 
of any party who might fear unfair discrimination, cases could be 
taken into the Courts of the United States. 

IV. Certain prohibitions were provided applicable to both the 
National and the State Governments; e. g. that no tax should be 
laid on exports from any State. 

V. Certain prohibitions were imposed on the National Govern- 
ment alone. These were contained in Article I. § 9, and in the 
first ten Amendments. Among these were provisions intended to 
secure the life, liberty, and property of individuals from being 
unjustly assailed by the National Government. 

VI. Certain prohibitions were imposed on the States alone. 
These were contained in Article I. § 10. They were of two kinds: 
First, provisions intended to keep the States from attempting to 
exercise any of the powers intrusted solely to the National Govern- 
ment. Second, the following provisions intended to protect indi- 
viduals against oppressive State legislation, viz.: “‘ No State shall 
. » + pass any bill of attainder, ex post facto law, or law impairing 
the obligation of contracts.” 

VII. Provision was made for securing the rights of non-residents, 
that is, of citizens of one State when in another State. 

The language used on this point was largely taken from Article 
IV. of the Articles of Confederation.! 

The first paragraph of § 2 is as follows: “ The citizen of each 





1 See Article IV. of Constitution, §§ 1 and 2. 
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_ State shall be entitled to all privileges and immunities of citizens 
in the several States.” 

The important thing to be noticed in all the foregoing summary 
is that except in the three specified cases of bills of attainder, 
ex post facto criminal laws, and laws impairing the obligation of 
contracts — no attempt was made to protect the individual citi- 
zens from oppressive treatment by their own States. The States 
could oppress their own citizens without limit in all matters of 
domestic concern, They could abolish trial by jury in criminal 
or civil cases. They could suppress freedom of speaking and 
establish a censorship of the press. It was not a part of the 
scheme of government embodied in the Constitution that the 
National Government should be authorized to interfere between 
any State and its own citizens. 


“To have authorized such intervention would have been to run counter 
to the whole spirit of the Constitution, which kept steadily in view, as the 
wisest policy, local government for local affairs, general government for 
general affairs only.” ? 


As there was no language in the Constitution which could 
afford any ground for supposing that the United States Supreme 
Court had any power of protecting a citizen in his rights, privi- 
leges, and immunities as against his own State and its tribunals, 
it is not surprising that few cases are to be found in which pro- 
tection for such rights has been sought in this quarter.2_ This can- 
not be attributed to any unwillingness of the citizens to look to the 
National Power for such help as it could afford. The one clause 
in the Constitution extending the Federal protection to individual 
civil rights, —I refer to Article I. § 10, paragraph 1, “No State 
shall... pass any... law impairing the obligation of con- 
tracts,” — has given the United States Supreme Court more work 
to do and more cases to deal with than any other clause in the 
entire Constitution. 

Having shown as far as we may in the space allowed what the 
frame of the National Government was prior to the adoption of 





1 Judge Cooley, cited in Bryce, The American Commonwealth, Vol. I. p. 331. See 
HARVARD Law REVIEW, Vol. I. pp. 322-326, Article by Wm. H. Dunbar, entitled 
“The Anarchists’ Case.” 

2 See Scott v. Sanford, 19 Howard, 395, 452 (1856). 

8 See Baker, Annotated Constitution of the United States (1891), pp. 68-101, for a 
partial list of such cases. 
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the Thirteenth, Fourteenth, and Fifteenth Amendments, we come 
now in conclusion to a consideration of the magnitude and extent 
of the changes effected by those Amendments. ‘“ The revolution 
worked by these Amendments is a momentous one, and must be 
judged by consequences which time alone can disclose.” ! 

It is to be noticed in the first place that the language of the 
Fourteenth Amendment is sufficiently broad and comprehensive 
to embrace all the rights of the individual citizens, and place them 
under the shelter and protection of the National power. The words 
“ privileges and immunities,” and “ life, liberty, and property,” had 
been long in use when the Fourteenth Amendment was framed. 
The words “liberties and immunities,’ as we have seen, were used 
in the Charter of the Province of Massachusetts Bay. The same 
words, and the words “life, liberty, and property,” were used in 
the Declaration of Rights adopted by the Continental Congress, 
October 10, 1774.2 The words “ life, liberty, or property ” were used 
in the Fifth Amendment, framed in 1789, and the words “ privileges 
and immunities” were used in the Constitution itself, Article IV. 
§ 2. The words “ privileges and immunities” were defined by Mr. 
Justice Washington, sitting in the Circuit Court of the United 
States for Pennsylvania in 1825, in the case of Corfield v. Coryell, 
4 Wash. C. C. 371. He says: — 


‘¢The inquiry is, what are the privileges and immunities of citizens in 
the several States? We feel no hesitation in confining these expressions 
to those privileges and immunities which are in their nature fundamental, 
which belong of right to the citizens of all free governments; and which 
have at all times been enjoyed by the citizens of the several States which 
compose this Union, from the time of their becoming free, independent, 
and sovereign. What these fundamental principles are, it would perhaps 
be more tedious than difficult to enumerate. They may however be all 
comprehended under the following general heads: protection by the 
government ; the enjoyment of life and liberty, with the right to acquire 
and possess property of every kind and to pursue and obtain happiness 
and safety; subject nevertheless to such restraints as the government 
may justly prescribe for the general good of the whole. The right of 
a citizen of one State to pass through or to reside in any other State, for 
purposes of trade, agriculture, professional pursuits, or otherwise ; to 
claim the benefit of the writ of habeas corpus; to institute and main- 





1 Hare’s American Constitutional Law, Vol. II. p. 748 (1889). 
2 All these words were used in many of the State Constitutions. See Cooley’s Con- 
stitutional Limitations, 6th ed. (1890), pp. 429, 430. 
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tain actions of any kind in the Courts of the State; to take, hold, and 
dispose of property, either real or personal; and an exemption from 
higher taxes or impositions than are paid by the other citizens of the 
State, —may be mentioned as some of the particular privileges and im- 
munities of citizens which are clearly embraced by the general descrip- 
tion of privileges deemed to be fundamental; to which may be added, 
the elective franchise as regulated and established by the laws or Con- 
stitution of the State in which it is to be exercised. These and many 
others which might be mentioned are strictly speaking Privileges and 
immunities, and the enjoyment of them by the citizens of each State in 
every other State was manifestly calculated (to use the expressions of the 
preamble of the corresponding provision in the old Articles of Confeder- 
ation) the better to secure and perpetuate mutual friendship and inter- 
course among the people of the different States of the Union.” 


The words “privileges and immunities,” and “life, liberty, 
and property,” come down to us from the time of Magna Charta. 
For a discussion of the meaning of the word “ liberty,” see an 
article entitled “ Meaning of the Term ‘Liberty’ in Federal and 
State Constitutions,” by Charles E. Shattuck, 4 HARVARD LAw 
REVIEW, 365. 

It is sufficient for the present purpose to say that the words used 
in the Fourteenth Amendment, whether considered historically 
or simply with reference to their popular signification, are broad 
enough to allow the United States Supreme Court (when so dis- 
posed) to give protection to all the fundamental rights of the 
citizens of the several States. 

It will not be possible to consider all the cases which have 
arisen under these Amendments. A large number of them are to 
be found in Thayer’s Cases on Constitutional Law, Part II. 

It is noticeable that the Supreme Court of the United States 
at an early day recognized the fact, that unless the broad language 
of these Amendments, and especially that of the Fourteenth 
Amendment, could in some way be shorn of its full significance, 
the fundamental groundwork of the National Government must be 
considered at once as essentially altered.) 

This appears in the language of the court (Mr. Justice Miller 
delivering the opinion) in the Slaughter-House Cases, 16 Wall. 36, 
above cited: — 





1 See HARVARD Law REVIEW, Vol. II. p. 363, Article by E. Irving Smith, entitled 
“ Legal Aspect of the Southern Question.” 
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“Tn the early history of the organization of the government, its statesmen 
seem to have divided on the line which should separate the powers of the 
National Government from those of the State governments, and though this 
line has never been very well defined in public opinion such a division has 
continued from that day to this. 

“The adoption of the first eleven Amendments to the Constitution so 
soon after the original instrument was accepted shows a prevailing sense 
of danger at that time from the Federal power. And it cannot be de- 
nied that such a jealousy continued to exist with many patriotic men 
until the breaking out of the late Civil War. It was then discovered 
that the true danger to the perpetuity of the Union was in the capacity 
of the State organizations to combine and concentrate all the powers of 
the State and contiguous States for a determined resistance to the General 
Government. 

“Unquestionably this has given great force to the argument, and added 
largely to the number of those who believe in the necessity of a strong 
National Government. 

“ But however pervading this sentiment, and however it may have con- 
tributed to the adoption of the Amendments we have been considering, we 
do not see in those Amendments any purpose to destroy the main features 
or the general system. Under the pressure of all the excited feeling grow- 
ing out of the war, our statesmen have still believed that the existence of 
the States with powers for domestic and local government, including the 
regulation of civil rights — the rights of person and of property — was essen- 
tial to the perfect working of our complex form of government, though they 
have thought proper to impose additional limitations on the States, and to 
confer additional power on that of the nation.” 


Thus grudgingly did the majority of the court in 1873 recognize 
a possible extension of the National powers. 

In order to minimize this extension, a majority of the court in 
this case construed the words “ privileges and immunities” in the 
Fourteenth Amendment to include only such privileges and immu- 
nities as pertain to the citizens in their relations to the National 
Government; e. g. such as the right of free access to the seaports 
and to the seat of government, the United States Courts, and the 
sub-treasuries, etc., as distinguished from the whole body of privi- 
leges and immunities which pertain to citizens in their domestic or 
every-day relations. 

But this view did not escape severe criticism. In the case of 
Butchers’ Union Co. v. Crescent City Co.,! decided ten years after 





1 111 U.S. 746. 
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the Slaughter-House Cases, Mr. Justice Field, in delivering a con- 
curring opinion, took occasion to say: — 


“The first section of the Amendment is stripped of all its protective 
force if its application be limited to the privileges and immunities of citi- 
zens of the United States as distinguished from citizens of the States, and 
thus its prohibition be extended only to the abridgment or impairment of 
such rights as the right to come to the seat of government, . . . which are 
specified in the opinion in the Slaughter-House cases as the special rights 
of such citizens.” 


Mr. Justice Bradley in the same case says: — 


*T hold that the liberty of pursuit —the right to follow any of the ordi- 
nary callings of life—jis one of the privileges of a citizen of the United 
States.” 


Again the majority of the Supreme Court of the United States 
have sought to belittle the effect of the Fourteenth Amendment by 
magnifying the Police Powers so called of the States, and placing 
the same in a considerable degree above the Constitutional provis- 
ions contained in that Amendment. We have a striking instance 
of this in Powell v. Pennsylvania,! one of the Oleomargarine Cases. 
But even in this case the Court recognized a limit to the power of 
the State. Mr. Justice Harlan says: — 


“‘ Nevertheless, if the incompatibility of the Constitution and the statute 
is clear or palpable, the courts must give effect to the former. And such 
would be the duty of the court if the State legislature, under the pretence 
of guarding the public health, the public morals, or the public safety, should 
invade the rights of life, liberty, or property, or other rights secured by the 
supreme law of the land.” 


The language of Professor Thayer on this point is very perti- 
nent: “As regards the Fourteenth Amendment it had for its 
main purpose that of cutting down the local legislative power of 
the States, their ‘police power,’ and conferring on the General 
Government the right to restrain them in exercising it.” ? 

Slow as the United States Supreme Court has been to interfere 
in behalf of the citizens of the States when oppressed by State 
legislation, the power to interfere must be now considered as well 
established. See Chicago, &c. Railway Co. v. Minnesota,’ where 





1 127 U. S. 678 (1887). 
2 Thayer’s Cases on Constitutional Law, Part II. p. 742, note. 
8 134 U.S. 418. 
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a State statute which deprived the plaintiff of its property without 
due process of law was held unconstitutional as being in conflict 
with the Fourteenth Amendment.! 

There is one point worth noticing in most of the cases which 
have come before the United States Supreme Court under these 
Amendments to the Constitution, and that is that from the very 
outset until the present time the decisions have been very often 
by a majority of the court only, and there has constantly been a 
considerable number of the Justices in favor of giving to these 
Amendments more of the effect which they seem properly entitled 
to have. With a further increase throughout the country of what 
we may call the National sentiment, and a few more changes in 
the membership of the court, we may at no very distant day ex- 
pect to see the National Government with a strong arm protecting 
all the people from oppression by the States.? 

Hollis R. Bailey# 





1 Constitutional History as seen in American Law, pp. 231-233 (1889). Lecture of 
Charles A. Kent. 

2 See Strauder v. West Virginia, too U.S. 303 (1879); Yick Wo v. Hopkins, 118 
U. S. 356 (1886) ; In re Lee Sing et al., 43 Fed. Rep. 359 (1890); Scott v. McNeal, 
154 U. S. 34 (1894); Portland v. Bangor, 65 Me. 126 (1876) ; The State ex rel. Garra- 
bad v. Dering, 84 Wisc. 585 (1893); in all which State laws were held unconstitu- 
tional as being in violation of the Fourteenth Amendment. See also The State v. 
Loomis, 115 Mo. 307 (1893); Leep v. Railway Co., 58 Ark. 408 (1894); Bradley v. 
Fallbrook Irrigation Dist., 68 Fed. Rep. 948 (1895); In re Minor, 69 Fed. Rep. 233 
(1895); People v. Warren, 34 N. Y. S. 942 (1895) ; In re Quarles and Butler, 158 U. S. 
532 (1895). 

8 Since the manuscript of the foregoing article was sent to the Editors, the writer 
has read with interest the article of William H. Dunbar, Esq., published in the Quar- 
terly Journal of Economics, Vol. IX. No. 3, (April, 1895,) dealing with the same subject, 
and entitled “ State Regulation of Prices and Wages.” 
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FEDERAL RESTRAINTS UPON STATE REGU- 
LATION OF RAILROAD RATES OF 
FARE AND FREIGHT. 


I. 
INTRODUCTION. 


OTHING in the industrial history of the United States 
within the present century, phenomenal in many respects 
as that history has been, surpasses in extent or rapidity the growth 
of the railroads. When the Constitution of 1789 was adopted, 
there was no such thing known in the country as a railroad cor- 
poration; and, indeed, four decades more were yet to pass before 
the invention of the steam locomotive. In 1830 there were in the 
United States 23 miles of track; in 1840, 2,818; in 1850, 9,021; 
in 1860, 30,626; in 1870, 52,922; in 1880, 93,296; in 1890, 
166,690; while in 1894 there were 179,279. In this last year, the 
number of locomotives employed was 36,293; the number of pas- 
senger cars, 27,909; the number of baggage, mail, and express 
cars, 7,937; and the number of freight cars, 1,191,884; making in 
all (locomotives and cars included) 1,264,023 pieces of rolling 
stock. The capital represented by this vast investment amounted 
to $11,124,930,551, or the sum, on the average, of $62,053 per 
mile, made up as follows: share capital, $5,075,629,070; bonded 
debt, $5,665,734,249; and other unfunded debt, $383,567,232. 
Litigation over matters relating to railroads, therefore, has not 
only naturally involved immense sums of money, and the interests 
of many thousands of investors, but also given rise, oftentimes, 
to most important questions of constitutional law. Among such 
questions are those of Federal and State legislative control, and the 
exact extent of each, and the vested rights of corporations. Many 
efforts, at different times, have been made by the several States to 
subject the railroads within their borders to a strict governmental su- 
pervision, and to regulate the rates of fare and freight to be charged 
thereon, while at times the legislation has proceeded so far, that, 
if constitutional, it would have absolutely wrecked the railroads 
which it affected. It has been therefore necessary, both for the 
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security of investors and for the good of the public, that some limi- 
tation upon the powers of the State legislatures guilty of such action 
should exist, and it will be interesting to inquire by what means 
and in what measure the railroads have escaped these threatened 
attacks, and to what provisions in the Federal Constitution or its 
Amendments their success is attributable. It will be found that the 
sole protection has resided either in the interstate commerce clause 
of the Constitution or the Fourteenth Amendment thereof relating 
to due process of law and the equal protection of the laws, and that 
the provision in the Constitution in regard to the impairment of a 
charter by a State legislature in the cases that so far have arisen 
has proved of no avail. It is a peculiar fact, which has often 
occurred, however, in the development of the history of the Con- 
stitution, and which has recently been commented upon by the 
Supreme Court in Zz ve Debs, 158 U.S. 564, 590, that the clauses 
of the Constitution the interpretation of which has been invoked, 
although in no sense having changed their meaning, may be sought 
to be applied to a state of facts which did not exist, and was not 
contemplated, when the clauses were originally adopted. For 
example, in the present instance, as has been said, when the in- 
terstate commerce clause which forms part of the original Consti- 
tution was drafted, there was not a railroad within the whole area 
of the United States; and, so far as the Fourteenth Amendment 
to the Constitution, relating to due process of law and the equal 
protection of the laws, is concerned, that was adopted merely as 
a consequence of the war, and with a view solely to the status 
of the then recently freed slave. But, nevertheless, constitutional 
provisions are of universal, and not particular application, and, 
although unchangeable, operate frequently under different condi- 
tions and upon separate states of facts. To cite /z re Debs, supra, 


at page 590: — 


“Up to a recent date commerce, both interstate and international, was 
mainly by water, and it is not strange that both the legislation of Congress 
and the cases in the courts have been principally concerned therewith. 
The fact. that in recent years interstate commerce has come mainly to be 
carried on by railroads and over artificial highways has in no manner nar- 
rowed the scope of the constitutional provision, or abridged the power of 
Congress over such commerce. On the contrary, the same fulness of con- 
trol exists in the one case as in the other, and the same power to remove 
obstructions from the one as from the other. 

“ Constitutional provisions do not change, but their operation extends 
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to new matters as the modes of business and the habits of life of the people 
vary with each succeeding generation. ‘The law of the common carrier is 
the same to-day as when transportation on land was by coach and wagon, 
and on water by canal boat and sailing vessel, yet in its actual operation it 
touches and regulates transportation by modes then unknown, the railroad 
train and the steamship. Just so is it with the grant to the national 
government of power over interstate commerce. The Constitution has 
not changed. The power is the same. But it operates to-day upon 
modes of interstate commerce unknown to the fathers, and it will operate 
with equal force upon any new modes of such commerce which the future 
may develop.” 


II. 


DEFINITION OF INTERSTATE COMMERCE. 


It will be most convenient, for present purposes, to define first 
what transportation by railroad constitutes State, and what inter- 
state commerce; and, in the discussion of the question, to divide 
such transportation into the following several possible classes : — 

(1) Traffic taken up within a State and carried to another point 
therein; as, for example, a haul from A, in Massachusetts, to B, in 
Massachusetts. 

(2) Traffic taken up within a State and carried to another point 
therein, but, upon the journey, transported through another State ; 
as, for example, a haul from A, in Massachusetts, to B, in Massa- 
chusetts, passing through Vermont. 

(3) Traffic through or across a State; as, for example, a haul 
from C, in Vermont, to D, in Connecticut, through or across 
Massachusetts. 

(4) Traffic taken up inside of a State and carried without; as, 
for example, a haul from A, in Massachusetts, to C, in Vermont. 

(5) Traffic taken up outside of a State and brought within; as, 
for example, a haul from C, in Vermont, to A, in Massachusetts. 

(6) Traffic carried over a road wholly within a State, but in 
continuous transit from a point without said State to a point 
within, or from a point within to a point without; as, for example, 
a haul from A, in Massachusetts, to B, in Massachusetts, or from 
B, in Massachusetts, to A, in Massachusetts, over a Massachusetts 
railroad between said A and’B, being part of a carriage, however, 
from C, in Vermont, to A, in Massachusetts, or from A, in Massa- 
chusetts, to C, in Vermont, over said Massachusetts railroad and 
another and separate railroad from said B to said C. 
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(1) A, «x Massachusetts, to B, in Massachusetts. There can be 
no question that a carriage of this character is domestic commerce, 
and not interstate, and that the same is within the exclusive control 
of the State. Wabash, St. Louis, & Pacific Railway Co. v. Illinois, 
118 U.S. 557. Miller, J., in this case, at page 564, says: — 


“For instance, a contract might be made to carry goods for a certain 
price from Cairo to Chicago, or from Chicago to Alton. . . . Both the 
charge and the actual transportation in such cases are exclusively con- 
fined to the limits of the territory of the State, and is not commerce 
among the States, or interstate commerce, but is exclusively commerce 
within the State. So far, therefore, as this class of transportation, as an 
element of commerce, is affected by the statute under consideration [a 
State statute], it is not subject to the constitutional provision concerning 
commerce among the States.” 


The court here was speaking of a carriage in Illinois by an 
Illinois corporation, but the remarks would have held equally true 
of a carriage in the State by a United States corporation.! 

(2) A, in Massachusetts, to B, in Massachusetts, through Ver- 
mont. A carriage of this character has been decided to be of 
the same nature as the preceding, and therefore to be State, and 
not interstate commerce. Lehigh Valley Railroad Co. v. Pennsyl- 
vania, 145 U.S. 192. The question in issue here was whether a 
tax by the State of Pennsylvania upon the gross receipts of a 
Pennsylvania railroad corporation was valid, if such receipts in- 
cluded the Pennsylvania portion of receipts arising from freight 
transported between two points in Pennsylvania, but in the course 
of transit carried through New Jersey. It was admitted, in the de- 
cision of the court, (contra, however, to the principle of State Tax 
on Railway Gross Receipts, 15 Wall. 284,) that a tax upon gross 
receipts was the same as a tax based upon the number of tons of 
merchandise hauled; and that, if the transportation in question 
consisted of interstate commerce, it was protected by the Consti- 
tution from taxation. In other words, the sole issue in the case 
was whether the facts as established presented a case of interstate 
commerce, or, to put the inquiry of the court itself, at page 201: — 


“Is such intercourse consisting of continuous transportation between 
two points in the same State made interstate, because in its accomplish- 
ment some portion of another State may be traversed?” 





1 Union Pacific Railway Company v. Goodridge, 149 U. S. 680. See also Stone v. 
Farmers’ Loan & Trust Co., 116 U. S. 307, 334, 335: 
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And the court, by Fuller, C. J., answered the proposition in the 
negative, and held the tax to be constitutional. 

The reason given for the decision is not wholly satisfactory, and 
furnishes no sufficient explanation of the result. An effort was 
made by the court to distinguish the case from the principle of 
Coe v. Errol! and Lord v. Steamship Co.,? but with questionable 
success. In the former case the court, by Bradley, J., said: — 


“This question does not present the predicament of goods in course of 
transportation through a State, though detained for a time within the 
State by low water or other causes of delay, as was the case of the logs 
cut in the State of Maine, the tax on which was abated by the Supreme 
Court of New Hampshire. Such goods are already in the course of com- 


mercial transportation and are clearly under the protection of the Con- 
stitution.” (p. 525.) 


The court, in Lehigh Valley Railroad Company v. Pennsylvania, 
supra, commenting upon the statement just quoted, observed: — 


‘¢ These logs were also in course of transportation from the place of 
cutting to another place likewise in Maine, and, as that transportation 
required them to arrive and remain for a time in New Hampshire, the 
predicament in that regard was referred to in the opinion by way of argu- 
ment, as being such that New Hampshire could not impose a burden 
on that transportation. But the right of Maine to tax them was not 
disputed.” (pp. 202, 203.) 


It is difficult to understand why, if it was not disputed, it was 
therefore necessarily admitted, for the question was not discussed 
at all in the opinion, and the whole reasoning of the case would 
seem to indicate that Maine had not such a right. The theory 
which the court had in mind when it said that New Hampshire 
could not tax Maine logs passing through New Hampshire on the 
way from one point in Maine to another was, that they became 
part of interstate commerce from the date that they started in 
course of transportation; Coe v. Errol, supra, and if they had be- 
come such, it would follow of-course that, while in course of 
transit, they were as much under protection from the laws of Maine 
as they were from those of New Hampshire. In any event, the 
effect of the dictum is to hold them to be unquestionably removed, 
after starting upon their journey, from the general mass of prop- 
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erty of either State, and therefore free from State control; and 
there appears no way to reconcile the two cases in this particular. 

Lord v. Steamship Company,! in Lehigh Valley Railroad Co. v. 
Pennsylvania, supra, was also distinguished, or rather overruled 
upon the ground upon which it had been decided, and supported 
upon another. That was a case in which the issue was whether 
Congress had the power to regulate the liability of the owners 
of vessels navigating the high seas, but engaged only in the trans- 
portation of freight and passengers between ports in the same 
State. Waite, C. J., in delivering the opinion of the court, rested 
it solely upon the commercial clause of the Constitution, and ex- 
pressly omitted all reference to the judicial power of the United 
States over cases of admiralty and maritime jurisdiction. He 
said : — 


“She [the Ventura] was navigating among the vessels of other nations, 
and was treated by them as belonging to the country whose flag she carried. 
True, she was not trading with them, but she was navigating with them, and 
consequently with them was engaged in commerce. If in her navigation 
she inflicted a wrong on another country, the United States, and not the 
State of California, must answer for what was done. In every just sense, 
therefore, she was while on the ocean engaged in commerce with foreign 
nations, and as such she and the business in which she was engaged were 
subject to the regulating power of Congress.” 


The terms of the contract of carriage, therefore, were held to be 
subject to the control of Congress, and that although the transpor- 
tation was between ports in the same State. The question, it is 
true, affected an instrument of commerce as well as a mere con- 
tract for carriage, but the reason that the transportation was held 
a transaction of interstate commerce was that the carriage was 
upon the high seas out of the jurisdiction of the State. It does 
not differ in principle from the case of goods passing out of a 
State and into it again while in continuous transit between two 
points in the same State, and if it is good law, Lehigh Valley 
Railroad Co. v. Pennsylvania, supra, is not. Undoubtedly, how- 
ever, as the court says in the latter case, the decision can be jus- 
tified on the principle of Zz ve Garnett,? by holding the statute a 
modification by Congress of the general admiralty and maritime 
law, and the case is perhaps more properly based upon that 
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ground. Nevertheless, there is no reason to say that it was im- 
properly decided on the theory upon which the court rests it, or 
that a carriage of freight or passengers through one State in the 
course of a transportation between two points in another is not 
ex necessitate interstate commerce within the meaning of the Con- 
stitution. So far, however, as the powers of taxation of the State 
of the two fermini are concerned, it must now be conceded that 
they have been specifically declared to extend to the zxtrastate 
part of the gross receipts from such a carriage without an inva- 
sion of the commercial clause of the Constitution.! 

(3) C, in Vermont, to D, in Connecticut, through or across Massa- 
chusetts. This is plainly interstate commerce.” 

(4) A, in Massachusetts, to C, in Vermont. 

(5) C, iw Vermont, to A, in Massachusetts. 

There was never any question that the preceding two cases pre- 
sent instances of interstate commerce.® 

(6) A, in Massachusetts, to C, in Vermont, or C, in Vermont, to 
A, in Massachusetts, passing over a Massachusetts railroad, A to B, 
situate wholly within Massachusetts. This case is presented in 
Norfolk & Western Railroad Co. v. Pennsylvania,* where the 
plaintiff in error was a corporation organized under the laws of 
both Virginia and West Virginia, with its road situate entirely 
within those States, but forming part of a through line starting in 
Pennsylvania and known as the Great Southern Despatch. The 
court said, at page 119: — 


“That is to say, the business of the through line of railroad, of which the 
plaintiff in error forms a part or in which it is a link, consists, in a measure, 
of carrying passengers and freight into Pennsylvania from other States, and 
out of that State into other States. It certainly requires no citation of au- 
thorities to demonstrate that such business —that is, the business of this 
through line of railroad — is interstate commerce. That being true, it logi- 
cally follows that any one of the roads forming a part of, or constituting a 
link in, that through line, is engaged in interstate commerce, since the busi- 
ness of each one of those roads serves to increase the volume of business 
done by that through line.” 





1 Lehigh Valley Railroad Co. v. Pennsylvania, supra. 

2 Reading Railroad Co. v. Pennsylvania, 15 Wall. 232, 280; Fargo v. Michigan, 121 
U. S. 230, 241. 

8 Reading Railroad Co. v. Pennsylvania, 15 Wall. 232, 280; Fargo v. Michigan, 121 
U.S. 230, 241; Philadelphia & Southern Steamship Co. v. Pennsylvania, 122 U. S. 326. 

4 136 U.S. 114. 
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ITI. 


STATE REGULATION OF INTERSTATE RATES OF FARE AND 
FREIGHT. 


The question of regulation of interstate rates of fare and freight 
by’a State first arose in the Granger Cases, so called, decided by 
the Supreme Court in 1876.1 The judges were divided in their 
opinions, Waite, C. J., Clifford, Miller, Bradley, Swayne, Davis, 
and Hunt, JJ., uniting as the majority of the court, and Field and 
Strong constituting the minority. 

The first of the above cases, Chicago, Burlington, & Quincy 
Railroad Co. v. Iowa,? involved the constitutionality of an act of 
the legislature of Iowa, establishing “reasonable maximum rates 
of charges for the transportation of freight and passengers” over 
the different railroads in Iowa. The complainant in the case 
was the lessee of the Burlington and Missouri River Railroad, 
which was incorporated under the laws of Iowa, and wholly situ- 
ate therein, although it was also engaged in interstate as well as 
intrastate commerce. The question in issue, among others, was 
whether such a statute was necessarily unconstitutional, as being 
in conflict with the interstate commerce clause of the Constitution 
and the powers conferred thereunder upon Congress. The court, 
upon this point, said : — 


“The objection that the statute complained of is void, because it 
amounts to a regulation of commerce among the States, has been suffi- 
ciently considered in the case of Munn z. Illinois [94 U.S. 113]. This 
road, like the warehouse in that case, is situated within the limits of a 
single State. Its business is carried on there, and its regulation is a matter 
of domestic concern. It is employed in State as well as in interstate com- 
merce, and until Congress acts the State must be permitted to adopt such 
rules and regulations as may be necessary for the promotion of the general 
welfare of the people within its own jurisdiction, even though in so doing 
those without may be indirectly affected.” 


That is to say, the broad doctrine was here laid down, that until 
Congress acted the several States had plenary control over the 





1 Chicago, Burlington, & Quincy Railroad Co. v. Iowa, 94 U. S.155; Peik v. Chicago 
& Northwestern Railway Co., 94 U. S. 164; Lawrence v. Chicago & Northwestern 
Railway Co., 2.; Chicago, Milwaukee, & St. Paul Railroad Co. v. Ackley, 94 U. S. 
179; Winona & St. Peter Railroad Co. v. Blake, 94 U. S. 180; Southern Minnesota 
Railroad Co. v. Coleman, 94 U. S. 181; and Stone v. Wisconsin, 94 U. S. 181. 

294 U.S. 155. 
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regulation of railroad rates and fares, whether the same concerned 
interstate commerce or State commerce only. 

Peik v. Chicago & Northwestern Railway Co.,! raised the ques- 
tion of the constitutionality of an act of the State of Wisconsin, 
fixing maximum rates of fare and freight. It was decided in the 
same manner upon the interstate commerce point as the preced- 
ing case. The railroad company here was incorporated under the 
laws of Wisconsin, and was engaged in interstate as well as intra- 
state commerce. The court said: — 


“ As to the effect of the statute as a regulation of interstate commerce. 
The law is confined to State commerce, or such interstate commerce as 
directly affects the people of Wisconsin. Until Congress -acts in reference 
to the relations of this company to interstate commerce, it is certainly 
within the power of Wisconsin to regulate its fares, etc., so far as they are 
of domestic concern. With the people of Wisconsin this company has 
domestic relations. Incidentally, this may reach beyond the State. But 
certainly, until Congress undertakes to legislate for those who are without 
the State, Wisconsin may provide for those within, even though it may 
indirectly affect those without.” 


And in another portion of the decision, the court, in defining 
the matter at issue, said: — 


“‘ These suits present the single question of the power of the legislature 
of Wisconsin to provide by law for a maximum of charge to be made by 
the Chicago and Northwestern Railway Company for fare and freight upon 
the transportation of persons and property carried within the State, or 
taken up outside the State and brought within it, or taken up inside and 
carried without.” 


4 


That is to say, the effect of the statute upon interstate com- 
merce as well as State commerce was directly in issue, and one of 
the matters decided. 

Chicago, Milwaukee, & St. Paul Railroad Co. v. Ackley,? related 
to a Wisconsin railroad, and presented no new point. Winona & 
St. Peter Railroad Co. v. Blake,? Southern Minnesota Railroad Co. 
v. Coleman,‘ and Stone v. Wisconsin,® were all cases of Minnesota 
corporations, and were decided on the same grounds as the 
foregoing. 

The dissenting opinion in the Granger Cases® did not discuss 





1 94 U.S. 164. 8 94 U. S. 180. 5 94 U.S. 181. 
2 o4 U.S. 179. * 94 U. S. 181. 6 94 U.S. 181, 183. 
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the effect of the commercial clause of the Constitution, and there- 
fore adds nothing to the present inquiry. 

The Railroad Commission Cases,! decided in 1885, come next 
in order, but are inconclusive upon the question here, although 
they manifest no change as yet in the opinion of the court. These 
cases consist of Stone v. Farmers’ Loan & Trust Co.?; Stone v. 
Illinois Central Railroad Co.?; and Stone v. New Orleans & North- 
eastern Railroad Co.! 

Stone v. Farmers’ Loan & Trust Co.® related to an act of the 
State of Mississippi, providing for the regulation of freight and 
passenger rates on railroads in that State, and creating a com- 
mission to supervise the same. The company affected was the 
Mobile and Ohio Railroad Company, a corporation which had 
been organized under the laws of Alabama, Mississippi, Tennessee, 
and Kentucky, being the several States through whose territory 
the Company’s road passed. The court, by Waite, C. J., concern- 
ing the Federal question, said : — 


“Every person, every corporation, everything within the territorial 
limits of a State, is, while there, subject to the constitutional authority 
of the State government. Clearly, under this rule, Mississippi may 
govern this corporation, as it does all domestic corporations in respect 
to every act and everything within the State which is the lawful subject 
of State government. It may, beyond all question, by the settled rule 
of decision in this court, regulate freights and fares for business done 
exclusively within the State, and it would seem to be a matter of domes- 
tic concern to prevent the company from discriminating against persons 
and places in Mississippi.” 


And again: — 


‘“‘The commission is, in express terms, prohibited by the act of March 
15, 1884, from interfering with the charges of the company for the trans- 
portation of persons or property through Mississippi from one State to 
another. The statute makes no mention of persons or property taken 
up without the State and delivered within, nor of such as may be taken 
up within and carried without. As to this, the only limit on the power 
of the commissioners is the constitutional authority of the State over the 
subject. Precisely all that may be done, or all that may not be done, it 
is not easy to say in advance. The line between the exclusive power of 
Congress, and the general powers of the State in this particular, is not 
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everywhere distinctly marked, and it is always easier to determine when 
a case arises whether it falls on one side or the other, than to settle in 
advance the boundary, so that it may be in all respects strictly accurate. 
As yet the commissioners have done nothing. There is certainly much 
they may do in regulating charges within the State, which will not be in 
conflict with the Constitution of the United States. It is to be presumed 
they will always act within the limits of their constitutional authority. 
It will be time enough to consider what may be done to prevent it when 
they attempt to go beyond.” 


As will be at once seen, the case went off on questions other 
than the Federal question concerning the scope of the commercial 
clause of the Constitution; while the dissenting opinions of Field 
and Harlan, JJ., dealt with yet other aspects of the controversy. 

Stone v. Illinois Central Railroad Co.,! and Stone v. New Orleans 
& Northeastern Railroad Co.,? involved no questions which are 
of importance to the present inquiry, and need not be considered 
under this head. 

In 1886, Wabash, St. Louis, & Pacific Railway Co. v. Illinois,® 
came before the Supreme Court, and in it the prior cases were 
carefully reviewed. The controversy arose over a statute of Illinois, 
providing a penalty for any railroad company charging or receiv- 
ing, within that State, for transporting passengers or freight of 
the same class the same or a greater sum for any distance than it 
did for a longer. The defendant had made such discrimination 
in regard to goods transported from Peoria, Illinois, and Gilman, 
Illinois, to New York, charging more for the same class of goods 
carried from Gilman than from Peoria, although the former place 
was eighty-six miles nearer to New York. The Illinois act was 
held unconstitutional, so far as it applied to such commerce, not- 
withstanding that in its operation it was limited to that part of 
the voyage which lay within the State of Illinois. The court, by 
Miller, J., said: — 


“Tf the Illinois statute could be construed to apply exclusively to 
contracts for a carriage which begins and ends within the State, discon- 
nected from a continuous transportation through or into other States, 
there does not seem to be any difficulty in holding it to be valid. For 
instance, a contract might be made to carry goods for a certain price 
from Cairo to Chicago, or from Chicago to Alton. The charges for 
these might be within the competency of the Illinois legislature to 





1 116 U.S. 307. 2 116 U.S. 352. 8 118 U.S. 557. 





FEDERAL RESTRAINTS. 335 


regulate. The reason for this is that both the charge and the actual 
transportation in such cases are exclusively confined to the limits of the 
territory of the State, and is not commerce among the States, or interstate 
commerce, but is exclusively commerce within the State. So far, therefore, 
as this class of transportation, as an element of commerce, is affected by the 
statute under consideration, it is not subject to the constitutional provision 
concerning commerce among the States.” 


But, on the contra, in relation to interstate commerce, the 
opinion, in summing up, said: — 


“We must, therefore, hold that it is not, and never has been, the delib- 
erate opinion of a majority of this court, that a statute of a State which 
attempts to regulate the fares and charges by railroad companies within its 
limits for a transportation which constitutes a part of commerce among the 
States is a valid law.” 


The result of this decision was practically to overrule the 
Granger Cases, and the court merely differentiated this case from 
those by saying that the main point considered in the latter was 
not the commerce clause in the Constitution, but the provisions of 
the Fourteenth Amendment, and the further clause of the Con- 
stitution relating to impairment of contracts by a State, and that 


it was never the intention of the court consciously to hold that 
a regulation of interstate rates of fare and freight was within the 
powers ofa State. On this subject the court said: — 


“And the question how far a charge, made for a continuous trans- 
portation over several States, which included a State whose laws were in 
question, may be divided into separate charges for each State in enforcing 
the power of the State to regulate the fares of its railroads, was evidently 
not fully considered. . . . And the great question to be decided, and 
which was decided, and which was argued in all those cases, was the right 
of the State, within which a railroad company did business, to regulate or 
limit the amount of any of these traffic charges. [That is, the effect of the 
Fourteenth Amendment.] . . . The railroad companies set up another 
defence, apart from denying the generai right of the legislature to regulate 
transportation charges, namely, that in their charters from the States, they 
each had a contract, express or implied, that they might regulate and estab- 
lish their own fares and rates of transportation. [That is, a vested charter 
right.] These two questions were of primary importance ; and though it 
is true that, as incidental or auxiliary to these, the question of the exclusive 
right of Congress to make such regulations of charges as any legislative 
power had the right to make, to the exclusion of the State, was presented, 
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it received but little attention at the hands of the court, and was passed 
over with the remarks in the opinions of the court which have been 
cited.” 


The judges concurring in the majority opinion were Miller, Field, 
Harlan, Woods, Matthews, and Blatchford, of whom Miller, J. 
alone took part in the decision of the Granger Cases; while those 
joining in the dissenting opinion were Bradley, J., Waite, C. J., 
and Gray, J., of whom Waite, J. and Bradley, J. took part in the 
Granger Cases, and with Miller at that time united in the major- 
ity opinion therein. The dissenting opinion of the three justices 
in the present case was based strictly upon the proposition, that 
Peik v. Chicago & Northwestern Railway Co.,} was conclusive of 
the subject, and that, until Congress acted, the States had power 
to prescribe rates of railroad fare and freight, so far as the same 
concerned interstate commerce. To quote the dissenting opinion 
reported in 118 U. S. 577, 588: — 


“To sum up the matter in a word: we hold it to be a sound propo- 
sition of law, that the making of railroads, and regulating the charges for 
their use, is not such a regulation of commerce as to be in the remotest 
degree repugnant to any power given to Congress by the Constitution, so 
long as that power is dormant, and has not been exercised by Congress. 
They affect commerce, they incidentally regulate it; but they are acts in 
relation to the subject which the State has a perfect right to do, subject 
always to the controlling power of Congress over the regulation of commerce 
when Congress sees fit to act.” 


The case of Wabash, St. Louis, & Pacific Railway Co. v. Illinois ? 
was cited without disapproval, in 1886, in Fargo v. Michigan ?; 
and, in 1887, in Bowman v. Chicago & Northwestern Railway Co.,* 
and Dow v. Beidelman.® It was also cited with express approval, 
in 1893, in Covington & Cincinnati Bridge Co. v. Kentucky,® in 
these words: — 


“In none of the subsequent cases has any disposition been shown to 
limit or qualify the doctrine laid down in the Wadash case, and to that 
doctrine we still adhere.” 


It may, therefore, be taken as well settled law to-day, that the 
States have no power of regulation over the charges for trans- 
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portation of interstate traffic, whether of passengers or freight. 
And such would be the case, if the Federal interstate commerce 
act were repealed. 


IV. 
STATE REGULATION OF STATE RATES OF FARE AND FREIGHT. 


It remains to inquire whether, in the absence of a restriction 
upon the powers of a State by virtue of the commerce clause of ' 
the Constitution, there is any other restriction under the Constitu- 
tion which can control such powers of the State, and here again 
there will be seen a gradual shifting away from the earlier deci- 
sions of the court, and a perceptible extension in the interpretation 
of the powers of the nation. 

First, with regard to the provisions of the Fourteenth Amendment 
to the Constitution relating to due process of law, and the equal pro- 
tection of the laws. 

It was held, in Chicago, Burlington, & Quincy Railroad Co. v. 
Iowa,! that, whenever the legislature saw fit to prescribe the maxi- 
mum charge, the reasonableness of that charge could not be in- 
quired into, but was finally determined by the act of the legislature. 
The court said, speaking of a railroad as a common carrier: — 


“Tt must carry when called upon to do so, and can charge only a rea- 
sonable sum for the carriage. In the absence of any legislative regulation 
upon the subject, the courts must decide for it, as they do for private 
persons, when controversies arise, what is reasonable. But when the 
legislature steps in, and prescribes a maximum of charge, it operates 
upon this corporation the same as it does upon individuals engaged in 
a similar business. [That is to say, it is conclusive. Munn vz. TIIlinois, 
94 U. S. 113.] It was within the power of the company to call upon 
the legislature to fix permanently this limit, and make it a part of the 
charter ; and, if it was refused, to abstain from building the road and 
establishing the contemplated business. If that had been done, the 
charter might have presented a contract against future legislative inter- 
ference. But it was not; and the company invested its capital, rely- 
ing upon the good faith of the people and the wisdom and impartiality 
of legislators for protection against wrong under the form of legislative 
regulation.” 


Peik v. Chicago & Northwestern Railway Co.’ expressed a simi- 
lar doctrine, holding as follows : — 





1 94 U.S. 155. 2 94 U.S. 164. 








338 HARVARD LAW REVIEW. 


“Where property has been clothed with a public interest, the legisla- 
ture may fix a limit to that which shall in law be reasonable for its use. 
This limit binds the courts as well as the people. If it has been improp- 
erly fixed, the legislature, not the courts, must be appealed to for the 
change.” 


The doctrine was even more fully illustrated in Chicago, Mil- 
waukee, & St. Paul Railroad Co. v. Ackley! Here, the plaintiff, 
a railroad company incorporated in Wisconsin, had sought to 
recover for the transportation of property more than the maxi- 
mum rate fixed by law for freight, by showing that the amount 
charged by the company was no more than a reasonable compen- 
sation for the services rendered, or, in other words, that the maxi- 
mum rate fixed by the State was unreasonable. But such proof 
was held inadmissible, upon the theory that the decision of the 
legislature in the premises was final. 

Ruggles v. Illinois? also is authority for a like proposition. It 
was there said: — 


“This implies that, in the absence of direct legislation on the subject, 
the power of the directors over the rates is subject only to the common 
law limitation of reasonableness, for in the absence of a statute, or other 
appropriate indication of the legislative will, the common law forms 
part of the laws of the State to which the corporate by-laws must conform. 
But since, in the absence of some restraining contract, the State may 
establish a maximum of rates to be charged by railroad companies for 
the transportation of persons and property, it follows that, when a maxi- 
mum is so established, the rates fixed by the directors must conform to 
its requirements, otherwise the by-laws will be repugnant to the laws.” 


Justice Harlan concurred, but based his opinion upon other 
grounds, for he plainly was of opinion that the legislative deter- 
mination of the question of reasonableness was not properly con- 
clusive. Judge Field concurred, only because there was no proof 
made that the rate prescribed by the legislature was unreasonable, 
and, in the absence of proof, the presumption was that it was 
reasonable. 

Furthermore, it was decided, in Chicago, Burlington, & Quincy 
Railroad Co. v. Iowa,’ that this right of regulation in the State 
was not lost by non-user; in Ruggles v. Illinois,* that the grant 
away by a State of such a right was never to be presumed; and 
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in Stone v. Farmers’ Loan & Trust Co.,! that words of positive 
grant, or those equivalent in law, were necessary. 

In Stone v. Farmers’ Loan & Trust Co.,? a majority of the 
court, through Waite, C. J., held, as before, that the State had 
authority to fix maximum rates of charges for transportation by 
railroad companies when the State was not expressly forbidden to 
do so by their charter contracts. The doctrine of the case, how- 
ever, was somewhat modified by the statement that the extent 
of the power of the State was not unlimited, and was a subject, 
under certain circumstances, for the determination of the court. 
The opinion said: — 


‘From what has thus been said, it is not to be inferred that this 
power of limitation or regulation is itself without limit. This power to 
regulate is not a power to destroy, and limitation is not the equivalent 
of confiscation. Under pretence of regulating fares and freights, the 
State cannot require a railroad corporation to carry persons and property 
without reward ; neither can it do that which in law amounts to a taking 
of private property for public use, without just compensation or without 
due process of law.” 


Judge Harlan and Judge Field dissented, as in Ruggles v. 
Illinois, supra, although upon somewhat special grounds, and not 


for reasons here important. 

In Dow v. Beidelman ? it was decided that a statute of Arkansas, 
fixing at three cents a mile the maximum rate of fare upon a rail- 
road, was not a taking of property without due process of law, 
even if, under an enforcement of such a statute, the net yearly in- 
come of the railroad fell to less than 14% on the original cost 
of the road, and to only a little more than 2% on the amount of 
the bonded debt; that is to say, at least if there were no proof 
of the cost of this bonded debt, or the amount of the capital 
stock of the reorganized corporation, or the price paid by such 
corporation for the road. The case was put upon the distinct 
ground that the legal limitation of charge had not been proved to 
be unreasonable, and is a distinct departure from the doctrine of 
the Granger Cases. 

In Chicago, Milwaukee, & St. Paul Railway Co. v. Minnesota,* 
a statute of Minnesota was held unconstitutional, which provided 
that the rates of charges for the transportation of property recom- 
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mended and published by the State Railroad Commission should be 
final and conclusive as to what were equal and reasonable charges, 
and which allowed of no judicial inquiry before the commission, or 
otherwise, as to the reasonableness of said rates. The majority 
opinion, written by Blatchford, J., contains the following: — 


“In the present case, the return alleged that the rate of charge fixed 
by the commission was not equal or reasonable, and the Supreme Court 
held that the statute deprived the company of the right to show that 
judicially. The question of the reasonableness of a rate of charge for 
transportation by a railroad company, involving, as it does, the element 
of reasonableness, both as regards the company, and as regards the 
public, is eminently a question for judicial investigation, requiring due 
process of law for its determination. If the company is deprived of the 
power of charging reasonable rates for the use of its property, and such 
deprivation takes place in the absence of an investigation by judicial 
machinery, it is deprived of the lawful use of its property, and thus, in 
substance and effect, of the property itself, without due process of law, 
and in violation of the Constitution of the United States; and in so far 
as it is thus deprived, while other persons are permitted to receive 
reasonable profits upon their invested capital, the company is deprived 
of the equal protection of the law.” 


Miller, J. concurred in a special opinion, and Bradley, Gray, and 
Lamar, JJ. dissented, saying, through Bradley, J., that the question 
was a legislative question, and not a judicial one, and expressing 
the opinion that the decision overruled the doctrine of the Granger 
Cases, as it undoubtedly does. 

The principle of the preceding case, however, has never since 
been overruled, but, on the contrary, has been several times ex- 
pressly approved. 

For instance, in Chicago & Grand Trunk Railway Co. v. Well- 
man,! it was the opinion, that, while the legislature has power to 
fix rates, the right of judicial interference extends to a case of 
unreasonable rates. 

And such is the doctrine of Reagan v. Farmers’ Loan & Trust 
Co.,2 where the cases upon the subject are reviewed by Brewer, J., 
who, however, is somewhat inaccurate in his expression of the 
scope of the decision in the Granger Cases. He there says: — 


“Tt is doubtless true, as a general proposition, that the formation of 
a tariff of charges for the transportation by a common carrier of persons 
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or property is a legislative or administrative rather than a judicial func- 
tion. Yet it has always been recognized, that, if a carrier attempted to_ 
charge a shipper an unreasonable sum, the courts had jurisdiction to 
inquire into that matter, and to award to the shipper any amount exacted 
from him in excess of a reasonable rate; and also in a reverse case to 
render judgment in favor of the carrier for the amount found to be a rea- 
sonable charge. The province of the courts is not changed, nor the limit 
of judicial inquiry altered, because the legislature instead of the carrier 
prescribes the rates. [But see Chicago, Burlington, & Quincy Railroad 
Co. v. Iowa, 94 U. S. 155, and Chicago, Milwaukee, & St. Paul Railroad 
Co. v. Ackley, 94 U. S. 179.] The courts are not authorized to revise 
or change the body of rates imposed by a legislature or a commis- 
sion; they do not determine whether one rate is preferable to another, 
or what under all circumstances would be fair and reasonable as between 
the carriers and the shippers ; they do not engage in any mere adminis- 
trative work ; but still there can be no doubt of their power and duty to 
inquire whether a body of rates prescribed by a legislature or a commis- 
sion is unjust and unreasonable, and such as to work a practical destruc- 
tion to rights of property, and, if found so to be, to restrain its operation.” 


The same principle was also upheld in St. Louis & San Fran- 
cisco Railway Co. v. Gill, where the court says: — 


“This court has declared, in several cases, that there is a remedy in 
the courts for relief against legislation establishing a tariff of rates which 
is so unreasonable as to practically destroy the value of property of 
companies engaged in the carrying business, and that especially may the 
courts of the United States treat such a question as a judicial one, and 
hold such acts of legislation to be in conflict with the Constitution of the 
United States, as depriving the companies of their property without due 
process of law, and as depriving them of the equal protection of the 
laws. Railroad Commission Cases, 116 U. S. 307, 331; Dow v. Beidel- 
man, 125 U.S. 681; Chicago, Milwaukee, &c. Railway v. Minnesota, 134 
U. S. 418; Chicago & Grand Trunk Railway v. Wellman, 143 U. S. 339; 
Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362.” 


And it was further decided, that the question of unreasonableness 
must be determined by the effects of the regulation by the State 
upon the earnings of the entire line of railroad within the State, as 
against all its legitimate expenses therein. 

Secondly, with regard to the provisions of the Constitution relat- 
ing to impairment of contracts by legislation of a State. 

In Chicago, Burlington, & Quincy Railroad Co. v. Iowa,? the 
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charter of the railroad involved, namely, the Burlington and Mis- 
souri River Railroad (wholly within Iowa), gave the latter power 
to contract, in reference to its business, the same as private in- 
dividuals, and to establish by-laws and make all rules and regula- 
tions deemed expedient in relation to its affairs, but, on the other 
hand, subjected the said company at all times to such rules and 
regulations as the General Assembly of Iowa might see fit to enact. 
There was no special provision in the charter with reference to 
the fixing of rates by the railroad company, and the law as applica- 
ble under the circumstances was laid down as follows: — 


“This company, in the transaction of its business, has the same rights, 
and is subject to the same control, as private individuals under the same 
circumstances. It must carry when called upon to do so, and can 
charge only a reasonable sum for the carriage. In the absence of any 
legislative regulation upon the subject, the courts must decide for it, as 
they do for private persons, when controversies arise, what is reasonable. 
But when the legislature steps in, and prescribes a maximum of charge, 
it operates upon this corporation the same as it does upon individuals 
engaged in a similar business.” 


That is to say, where the grant to contract was general, and 
there was a power of amendment reserved in the State, a railroad 
company was subject to regulation by the State with regard 
to its State rates of fare and freight. 

In Peik v. Chicago & Northwestern Railway Co.,! the charter 
provisions of a Wisconsin railroad entitled it “to demand and 
receive such sum or sums of money for the transportation of per- 
sons and property, and for storage of property, as it shall [should] 
deem reasonable.” The Constitution of Wisconsin in force when 
these provisions were enacted provided for the alteration or repeal 
by the legislature of all acts for the creation of State corporations. 
It was held in the decision, that said charter provisions, by their 
express grant, placed no limitation upon the powers of the State, 
and that the legislature thereof could prescribe a maximum of 
charges for the transportation by the corporation of persons or 
property within the State, or taken up outside the State and brought 
within, or taken up inside and carried without. Lawrence v. Same? 
presented identically the same question, and was similarly decided. 

In Winona & St. Peter Railroad Co. v. Blake,’ the railroad com- 
pany was incorporated as a common carrier, with all the rights, 
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and subject to all the obligations, as such. It was bound by com- 
mon law, by its charter, and by the Constitution of Minnesota to 
carry passengers and freight for a reasonable compensation, but 
such obligation, the court held, in no wise added to or subtracted 
from the powers of the State, and the case was placed upon the 
same ground as the foregoing. Southern Minnesota Railroad Co. 
v. Coleman ! was precisely similar. 

In Stone v. Wisconsin,” there was a provision in the charter of 
the railroad company giving the State the right of alteration or 
repeal; and in this particular the case was like Peik v. Chicago 
& Northwestern Railway Co. Even if, therefore, the legislature 
had granted the railroad company power to fix rates of fare and 
freight, the reserved rights of the State would have enabled it to 
effect an amendment. 

In Ruggles v. Illinois, the charter of the company provided 
that it should have the power to make such by-laws, rules, and 
regulations as were deemed necessary, provided that the same were 
not repugnant to the Constitution and laws of the United States, 
or the State; and, further, that the board of directors should have 
authority to establish such rates of toll as they should from time 
to time determine advisable by their by-laws. It was here held 
that the State had not parted with its right of control, inasmuch 
as a grant thereof was never to be presumed. 

In Stone v. Farmers’ Loan & Trust Co.,5 the railroad charter 
conferred upon the incorporators power “ from time to time to fix, 
regulate, and receive the tolls and charges by them to be received 
for transportation.” The directors were also empowered to make 
by-laws, rules, and regulations touching the disposition and man- 
agement of the company’s property, and all matters appertaining 
to its concerns. It did not appear that there was anything here 
to show a special contract with the State exempting the railroad 
from State regulation, and therefore the State was held to have 
retained its ordinary legislative control. The court said: — 


*“* Power is granted to fix reasonable charges, but what shall be deemed 
reasonable in law is nowhere indicated. ‘There is no rate specified, nor 
any limit set. Nothing whatever is said of the way in which the question 
of reasonableness is to be settled. All that is left as it was.” 


In Stone v. Illinois Central Railroad Co.,® the language used in 
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conferring the powers corporate was, that the president and direc- 
tors may “adopt and establish such a tariff of charges for the 
transportation of persons and property as they may think proper,” 
and the same “alter and change at pleasure.” This case was held 
to be entirely similar to the preceding, and was decided in the 
same way. 

In Chicago, Milwaukee, & St. Paul Railway Co. v. Minnesota,} 
the charter of the railroad company authorized the directors thereof 
to make needful rules and regulations touching the rates of toll, 
and the manner of collecting the same, but it was held that such 
a grant did not deprive the State of its right of legislative super- 
vision. 

In St. Louis & San Francisco Railway Co. v. Gill,? it was de- 
cided that a special statutory exemption or privilege, such as im- 
munity from taxation, or a right to fix and determine rates of fare, 
does not accompany the property of a railroad company in its 
transfer to a purchaser, in the absence of an express direction in 
the statute to that effect. 































V. 


CONCLUSION. 


The following deductions may be made from the present state of 
the law in relation to charges for passengers and freight: 









‘Interstate Transportation. 





1. That the State, even in the absence of Federal legislation, 
cannot pass laws regulating interstate transportation. 

2. That interstate transportation consists of the following : — 

(a) Traffic taken up within a State and carried without, or 
taken up without and carried within ; 

(6) Traffic taken through or across a State; 

(c) Traffic on aroad wholly within a State, but in transit from 
one State to another. 

3. That it does not consist of: — 

(a) Traffic taken up within a State and carried to another point 
therein ; 

(6) Traffic taken up within a State and carried to another point 
therein, but upon the journey transported through another State; 
that is, at least, so far as relates to State taxation of the intrastate 
portion of the gross receipts from such a carriage. 
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State Transportation. 


1. That a State, in the matter of intrastate traffic, retains power 
of control over the same, unless said control has been bargained 
away by express grant. 

2. That the presumption always is against such grant. 

3. That a State, in the exercise of its power of control, is pro- 
hibited by the Constitution of the United States from reducing 
fares or freights below reasonable rates, and that the Federal courts, 
and not the State legislatures, are to be the final judges of what is 
reasonable. 




















The result is, therefore, that a very large measure of protection 
is afforded to the railroads through the medium of the Federal Con- 
stitution. So far as interstate commerce is concerned, no State 
can interfere with that, for it lies exclusively within the national 
domain; while, so far as relates to State commerce, that is subject 
to the limitation that no State, under cover of legislation, can de- 
prive a railroad of its property without due process of law, or deny 
it the equal protection of the laws. As has been seen, the 
Supreme Court did not arrive at this conclusion at once, or with- 
out something of hesitation. When, in 1876, the Granger Cases 
were decided, there was not that disposition to give the clauses of 
the Constitution the ample breadth of construction which they have 
since received. The propriety of the change in the Court’s atti- 
tude, however, cannot be doubted. Possibly nothing has done 
more to sustain the value of American railroad securities, or to 
create greater confidence therein, than the knowledge that beyond 
and above the sovereign power of the State there is the supreme 
authority of the nation over interstate as well as foreign commerce ; 

_while beyond and above that is the ultimate, final doctrine of 
vested rights, which neither State nor nation, jointly or separately, 
can invade or impair. Constitution, Art. I., section 8, clause 3; 
Amdt. XIV., clause 1; Amdt. V. 

William F, Dana. 
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It is good news, and authentic, that the printing of the Year Books is to 
be resumed. The work of supplementing and filling the gaps in the old 
Year Books had been carried on as far as the 15th Edw. III. in 1891. For 
some unexplained reason nothing has appeared since. But now Mr. Pike 
is to be allowed to resume his admirable work of editing; and it may be 
hoped that it will not be stopped again until we have not only the gaps all 
filled in the old books, but an edition of the black-letter volumes themselves 
which is worthy of their new companions. 





On November 27 last, a local historical scciety in Boston celebrated 
by an address at the Old South Church the six hundredth anniversary of 
the British Parliament summoned by Edward I. It is strange that the anni- 
versary of an event of such importance in the history of popular government 
should have been so little recognized. The oration in Boston was by A. C. 
Goodell, Jr., the learned editor of the Province Laws. One hazards little in 
guessing that the chairman of the committee of arrangements for the Boston 
celebration, Prof. M. M. Bigelow, distinguished for many contributions to 
historical and legal knowledge, was the moving cause in this event. The 
exercises were introduced by a neat and appreciative short address by him. 





THE address on Legal Education by the Lord Chief Justice of England, 
delivered in Lincoln’s Inn Hall at the request of the Council of Legal Edu- 
cation on October 28 last, is a paper of first rate importance. It confesses 
to the full, with illustrations, the extremely poor condition of English legal 
education, as contrasted with what is found on the Continent and in this 
country, and urges the establishing of a great and worthy school of law. 
“Ts it,” asks Lord Russell in his closing words, “an idle dream to hope 
that even in our day and generation there may here arise a great school of 
law worthy of our time, — worthy of one of the first and noblest of human 
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sciences, to which, attracted by the fame of its teaching, students from all 
parts of the world may flock, and from which shall go forth men to practise, 
to teach, and to administer the law with a true and high ideal of the dignity 
of their mission?” Admirable words! ‘To many of the lovers of England 
and English law, it has long been a wonder that this consummation is so 
long delayed. It is devoutly to be wished that Lord Russell may now press 
the matter to a conclusion ; nothing would bring more benefit to the law of 
his country, or more honor to himself and the great office which he holds. 

Lord Russell’s specific proposition is the establishing by royal charter of 
“The Inns of Court School of Law.” The governing body is to consist of 
thirty members, ten named by the Inns, ten by the Crown, one each by the 
Lord Chancellor, the Lord Chief Justice, and the Master of the Rolls, one 
each by the four Universities of Oxford, Cambridge, London, and Victoria, 
and three by the Incorporated Law Society. ‘I should confer on such a 
body the granting of academic distinctions, and I should commit to it in 
fullest confidence the settling of a scheme of preliminary examination, of 
systematic instruction, and of final tests of fitness for the profession of the 
law. . . . To the Inns of Court, I need hardly say, we must mainly look 
for the funds to carry on the work in worthy fashion. . . . In the existing 
system the annual expenditure amounts to some £7,000. If the lectures 
and classes are made attractive, I doubt whether any larger sum, or, at all 
events, any substantially larger sum, would be required to work the scherae 
which I advocate.” 

This is suggesting what would be equivalent here to an endowment of say 
$1,000,000. The existing permanent endowment of the Harvard Law School 
is a little under $250,000. 





THE SELDEN Society. — The Selden Society has shown commendable 
energy in overcoming past delays in its publications, and the issue of the 
selection of Coroner’s Rolls, edited by Dr. Gross of Harvard University, 
will bring them up to date. Advance sheets of this last are now at hand. 
From these it appears that the volume will be an interesting one, and a 
great aid to the study of the functions of the Coroner, and of the history of 
the decay of his office from the time that it was held only by landed knights 
elected by the shire (furnishing perhaps the machinery for sending later such 
knights to Parliament) up to the early falling into disrepute of the crowner’s 
quest law and the recent rather ridiculous position of the office. 

The subjects of inquests afford peculiar scope for dramatic effects, to 
which the style of the verdicts lends itself. For example, one reads that 
“ Margaret went with a certain jug of the value of one penny to draw water 
from the said well in the said close and by chance slipped and fell into the 
said well and sank, and ill is thought of no man for the death of the said 
Margaret.” Any one interested in the old crimes and the old modes of trial 
will find much that is new in these Rolls. The Selden Society deserve all 
praise and support for their services to the history of the common law. 





REFORM IN Law Reportinc. — If Coke in his day lamented the exist- 
ence of so many as fifteen volumes of reported decisions, what is to be said 
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of the present state of affairs, when these volumes are to be counted by tens 
of thousands, and this vast number is being yearly augmented? It is a full 
recognition of the evil of this multiplicity of reports that has led the Amer- 
ican Bar Association to constitute a permanent “ Committee on Law Report- 
ing and Digesting.” Systematic efforts are henceforth to be made by the 
Committee toward preventing the duplication of State and Federal reports, 
and toward securing, too, more uniformity among reporters in the con- 
struction of both the index and the case syllabus. ‘The Committee, as stated 
in their report submitted at the meeting of the Bar Association held at 
Detroit last August, sent a circular letter to the various official court report- 
ers, — sixty-five in all. The answers, besides furnishing valuable data as to 
the defects in the present varying systems of reporting, reveal a nearly unani- 
mous desire on the part of the writers for a convention of official reporters. 
In such a convention under the auspices of the Committee, there is a strong 
likelihood of inaugurating far-reaching and uniform remedial measures. 





THE TORRENS LAND TRANSFER SYSTEM ON TRIAL. — At the recent 
election in Cook County, Illinois, it was voted to adopt the provisions of 
the Land Transfer Act passed by the last legislature. ‘This brings the city 
of Chicago within the operation of the act. Although several States have at 
different times appointed commissioners to investigate the so-called “ Tor- 
rens ” land transfer system, that is, a system of transfer of land by record of 
title, it is now for the first time to be given a trial in this country. The 
merits and demerits of the system have been pretty well threshed out, and 
the consensus of opinion is strongly in its favor as an original question. As 
a powerful plea, however, against introducing it, it is urged that the condi- 
tions that have secured its success in a new country like Australia are lack- 
ing here ; chiefly because the land, in our older States at least, is not under 
government ownership, which would permit the government to inaugurate 
without inconvenience such a system of transfer, but is parcelled out among 
a multitude of private landholders ; and it is repugnant to them, long accus- 
tomed to our system of deed registration, to risk their land titles by a radical 
change in the methods of transfer. A demonstration, however, by actual 
test, that the transfer by record of title is capable of successfully supplanting 
our present methods will go a long way toward answering these conservative 
objections. The success of the Illinois experiment therefore probably insures 
like action in other States. In this lies its importance. 

The act, while modelled upon the Torrens system as it exists in Australia, 
differs in one important respect. The first registration does not give absolute 
title ; it confers possessory title merely ; but as a result of a short period of 
limitation provided for in the same act, this possessory title becomes abso- 
lute, in the absence of adverse claims filed in the mean time, at the end of 
five years. Thus, by a little postponement of the time when the full benefit 
of the act is to be realized, the title is made absolute in a manner already 
familiar in this country ; and there is no danger that the true owner's title 
may be summarily divested. As a result, too, the expense of an exhaustive 
examination of title, which necessarily precedes any registration conferring 
absolute title, is avoided. 

The act has the merit also of excluding unnecessary detail. It leaves to 
the administrative officers the main burden of working out the details for 
carrying its provisions into effect. It was the heaping of detail on detail 
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that contributed to make the majority report of the Massachusetts Commis- . 
sion in 1892 objectionable. It may be questioned, however, if the act in its 
failure to make registration compulsory does not stop short of effecting the 
best results. The option given to landholders to transfer by deed as hereto- 
fore, or by record of title, is in effect the establishment of a dual system of 
transfer. Such a system was emphatically pronounced “ unworkable” by an 
English Commission in . 368. Even though the dual system be not unwork- 
able, compulsory registration of title possesses marked advantages. It cer- 
tainly hastens the time when all land titles shall be conclusively evidenced 
by registration. Information as to the working of the Illinois act will be 
eagerly awaited. 





In a recent note on Greenwood Ice & Coal Co. v. Georgia Home Ins. 
Co., 17 So. Rep. 83 (Miss.), 9 HARVARD Law Review, 218, the case of 
New York Central Ins. Co. v. National Protection Ins. Co., 14 N.Y. 85, 
was cited, but the following recent New York decisions which have kindly 
been furnished by the Hon. William M. Ross of the Onondaga County 
bench were overlooked: Pratt v. The Insurance Co., 130 N. Y. 206; 
Empire State Ins. Co. v. American Central Ins. Co., 138 N.Y. 446; Knaus 
v. Gottfried Krueger Brewing Co, 142 N.Y. 70; Bank of New York Ass'n. 
v. American Dock & Trust Co., 143 N. Y. 559. 

An examination of these cases shows that the test now applied by the 
New York courts as to whether an agent may represent both parties is 
whether or not he is invested with discretion. No other jurisdictions seem 
to have recognized this distinction. Contracts made by the agent as repre- 
senting both parties are held voidable, regardless of lack of discretion in the 
agent, and the agent is not allowed to recover commission from either party 
in absence of their knowledge of the dual agency. Connelv. Smith, 142 Pa. 
St. 25 ; Rice v. Wood, 113 Mass. 133 ; Berlin v. Farwell, 31 Pac. Rep. 527 
(Cal.); Bell v. McConnell, 37 Ohio St. 396 ; Kronenberger v. Fricke, 22 Ill. 
App. 550; Salomons v. Pender, 34 L. J. Ex. 95. But see Hammond v. 
Bookwalter, 39 N. E. Rep. 872 (Ind.). The test of discretion is distinctly 
repudiated in Porter v. Woodruff, 36 N. J. Eq. 174, and Fansen v. Williams, 
55 N. W. Rep. 279 (Neb.). 

As to the agent’s right to commission from both parties where he simply 
introduces them and they make their own contract, see Montraso v. Eddy, 
94 Mich. 100; Green v. Robertson, 64 Cal. 75. 





Issue Livinc— CHILD EN VENTRE SA MERE. — Jn re Burrows, [1895] 
2 Ch. 497, a recent English case, raises a point of interest and significance. 
The case turned upon the construction of a will, which devised property to 
A for life, and upon her death to B, for her absolute use and benefit in case 
she have issue living at the death of A; “ but in case she has no issue then 
living,” then over. At the time of A’s death, B was enceinte, and the follow- 
ing day gave birth to a living child. The question thus sharply presented on 
the facts was, whether the child e” ventre sa mére was “ issue living” within 
the meaning of the will. Chitty, J., who sat as judge, refusing to distinguish 
between “child” and “ issue” as an over-refinement, held that the child 
Pe to be deemed living at the death of A, for the benefit, not of the child, 

ut of B. 
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The result reached by the court, although going far beyond the generally 
stated rule, that a child is treated as born when for his benefit, is certainly 
supported by cases arising under the rule against perpetuities (Gray on 
Perp., §§ 220-222), if not by others. An important case in this connection 
is that of Blosson v. Blosson, 2 D. J. & S. 665, where an opposite conclu- 
sion was arrived at. There, however, the phrase was “ born and living,” 
practically contrasting birth with life; and, besides, the consequences of 
regarding the unborn child as born would have resulted in postponing his 
enjoyment of certain property for years, a decided detriment, instead of 
benefit, to the child. The effect of that decision may, therefore, be limited 
to cases which would have an injurious influence on the interests of the in- 
fant en ventre sa mere. On the broader question of whether the child is to 
be treated as alive or not, when his interests are not concerned, there is little 
if any authority against Zz re Burrows. The cases under the rule against 
perpetuities are, perhaps, to be specially justified by the arbitrary nature of 
that rule and the better fulfilment of the testator’s intention by such an ex- 
tension of time. At the bottom, however, the notion is the same, and the 
refusal to include the living though unborn child under the words “ issue or 
child living,” in most cases, defeats the real meaning of the testator. His- 
torically, perhaps, the law has looked at this from a different point of view, 
but, in logic and reason, would not the other attitude be the better, to con- 
sider the issue which by the course and order of nature is a living thing, as 
alive, unless some good grounds be shown, as in Blosson v. Blosson, for 
holding otherwise? 





WHO CAN QUESTION A DEVISE TO A CORPORATION? — The Court of 
Appeals of Maryland has just been called upon to take sides on the question 
whether the power of a corporation to take by devise more property than is 
allowed it by its charter can be questioned by the testator’s heirs, or only by 
the State. The court recognized the existence of the two doctrines and 
chose the latter, adopting the view of the United States Supreme Court in 
Fones v. Habersham (107 U. S. 174) rather than that of the New York 
court in Jz ve McGraw (111 N. Y. 66). As a matter of-authority, the 
choice was with the weaker side. In the Supreme Court case, the question 
seems to have been passed over without much consideration, for no reasons 
are given to support the proposition, and the authorities cited are not in 
point ; moreover, the circumstance that the case did not require a decision 
on this subject confirms the impression that the court did not give the mat- 
ter its serious consideration. In the New York case, on the other hand, 
the subject was thoroughly investigated ; the point was squarely involved, 
over a million dollars were at stake, and counsel and court were profuse in 
their researches. The New York decision appears to have been followed 
by nearly every court which has had actually to pass upon the question ; 
the judges who have expressed dicta to the contrary seem, like the Supreme 
Court, to have taken the matter largely for granted, and to have failed to 
make an important discrimination. 

The confusion seems to arise from treating a taking by devise on the 
same footing as a taking by deed. Whether there is any true ground for 
the distinction may be a matter of dispute, but it will at least aid in a clearer 
understanding of the subject if the two questions are not treated as identical. 
As to a conveyance by deed where a corporation is forbidden to take the 
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property, it seems to be settled that such a transfer can be questioned by no 
one but the State. From this it is assumed that only the State can interfere 
in the carrying out of a devise. But why is it that a grantor cannot question 
his grant? He has seen fit to pass his property out of his own hands into 
the hands of the corporation, and he cannot afterwards be heard to say that 
the corporation was not capable of receiving the property. The law so far 
recognizes the existence of the corporation’s power to take the grant, that 
it will not interfere to undo for the benefit of an individual that which the 
individual has voluntarily done. One should not say, perhaps, that the 
grantor is estopped from questioning the grant, because the elements of a 
true estoppel are lacking ; but one can say that where such a transaction is 
executed, where everything has passed between the parties themselves, and 
all is completed, the law will not move itself to disturb the status quo. 

When it comes to giving effect to a devise, the law is put in a far different 
position. Instead of being allowed to stay its hand, it is asked to take an 
active part in transferring to a creature of its own making property which it 
has forbidden that creature to take. Before, the transaction had been exe- 
cuted, and the law chose not to disturb it; now, the property has yet to 
pass to the corporation, and the law is called upon to declare positively that 
it shall so pass. That the law should, as in this second instance, refuse to 
take part in a forbidden act, appears to be in accordance with both the 
dignity of the judiciary and the intention of the legislature. 

Whenever the question comes up before the Supreme Court of the 
United States for a decision, an interesting circumstance will be that the 


judge who delivered the opinion in the /cGraw case was Mr. Justice 
Peckham. 





CusTopy oR Possession. —In Holebrook v. State, 18 S. R. 10g, the 
Supreme Court of Alabama seems not to distinguish between possession 
and custody. The indictment was for larceny. The prosecuting witness 
hired the defendant to convey him to a railroad station. Arriving there, 
he left with the defendant a quilt, which the defendant agreed to return 
to the house of the witness. Instead, the defendant sold it. ‘The court 
sustained the verdict of guilty, on the ground that the defendant was not 
given possession, but mere custody. 

The court recognizes the.established rule of the common law that there 
is no larceny without trespass to possession, but takes it for granted that 
the defendant received only custody of the property. The reason for this 
assumption is not clear, unless it can be gathered from a passage from 
Rosc. Cr. Ev. § 646, which the court quotes without comment. This is 
merely a statement of the rule that, where a master delivers goods to a ser- 
vant, the servant has only the custody of the goods. Obviously, it has no 
bearing on the case under consideration. Here, though it is often difficult 
to determine just what are the limitations of the doctrine of master and 
servant, there was obviously no such relation. The defendant was exactly 
in the position of a private carrier, and as such received the possession, not 
the custody, of the property. Doubtless the court was moved by the fact 
that, whether the defendant was convicted of larceny or embezzlement, his 
penalty would be practically the same, and to avoid further litigation sus- 
tained the conviction of larceny. But this seems no excuse for direct depar- 
ture from principle. It was to cover just such cases as this that the Statute 
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of Embezzlement was passed in England, under which a prisoner, who would 
escape under the technicalities of the law of larceny, might be convicted. 
See 6 HarvarD Law REVIEW, 244. 





PRESCRIPTIVE RiGHT TO COMPEL REPAIRS. — A somewhat startling 
proposition in the law of easements is laid down in the case of Whittenton 
Manufacturing Co. v. Staples, 41 N. E. R. 441 (Mass.), FIELD, C. J.. HOLMES 
and Laturop, JJ., dissenting. It is to the effect that, in consequence of 
payment by owners of land for more than twenty years of an annual sum of 
money toward the repair of the dam situated off the premises, the land 
thereby becomes subject to a servitude to pay that sum annually. The 
decision is based on the analogy of the duty to repair a dam to the duty to 
repair fences and highways. The primary conception of an easement is a 
right to use another’s land: it is a burden imposed upon the land itself, and 
gives the owner of the easement a right zz rem. The duty of the owner of 
the servient estate is the same as that of all other members of the com- 
munity, merely to refrain from interfering with the use of the easement. 
Unfortunately, the law has allowed a landowner to acquire by prescription, 
or by grant, certain rights, which are not accurately,rights in the land of 
another compelling a passive duty of non-interference merely, but are rights 
compelling positive acts by the dominus of the servient estate. 

In these cases, the land is not subjected to use, but the owner, by reason 
of holding the land, is compelled to do positive acts. A right to compel 
the performance of positive acts is known as a spurious easement: and up 
to this time has been strictly confined to three classes of cases. The law 
has recognized the right to compel the repair of fences; repairs in connec- 
tion with the enjoyment of an existing easement (yder v. Smith, 3 T. R. 
766); and repairs to be made upon the highway by abutting owners (Bac. 
Abr., Highways, E.). It is doubtful if the last mentioned right was ever 
recognized in the United States previously to the decision in the recent case 
of Middlefield v. Knitting Co., 160 Mass. 267. ‘The question in the prin- 
cipal case concerns the extension of these exceptional easements. There 
are two strong objections. In the first place, the analogy between repairs 
on a dam situated on the land of a stranger and repairs to fences and high- 
ways is not complete. In each of the spurious easements noted above, acts 
are to be done on the servient estate ; or at least, in each case the act to be 
done is closely bound up with the use of his land by the owner of the ser- 
vient estate. But, aside from this imperfect analogy, the creation of rights 
in the nature of easements — varying widely, however, from the primary 
conception of easements, that of a subjection of the land itself — has gone 
far enough. It is to be regretted that such rights — anomalies at best — 
were ever allowed to creep into the law; and on principle they ought not to 
be extended beyond their present well defined limits. It is conceivable, 
perhaps, that strong reasons of public policy would justify the extension 
which the court tries to make in the present case ; but Field, C. J., in his 
dissenting opinion, forcibly replies to arguments of this nature that “ secret 
liens or interests in land, a knowledge of which cannot be obtained by a 
view of the land itself, or by a search in the proper registry of deeds, ought 
not to be extended.” With authority and reasons of public policy against 
the decision, it has little left to support it. 

The Massachusetts court would certainly support a covenant to pay this 
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money, even though in so doing it would probably go beyond the doctrine 
of Savage v. Mason, 3 Cush. 500. ‘There, the covenant was to pay for the 
privilege of using a party wall, and was connected, it would seem, with the 
enjoyment of an easement, in this case, a right to retain the wall on land of 
the covenantor and his assigns. 





WAIVER OF CONSTITUTIONAL RIGHT TO TWELVE JuRORS. — The Su- 
preme Court of New Mexico has just decided that the United States 
constitutional guaranty of a jury trial in all criminal prosecutions cannot ' 
be waived by one indicted for a felony, so as to make valid a trial by eleven 
jurors. Territory v. Ortiz, 42 Pac. Rep. 87. 

Most of the American State constitutions contain similar guaranties, which 
have been generally interpreted to prohibit statutes compelling the defendant 
to submit to trial by any number of jurors less than twelve. As regards the 
defendant’s ability to waive this right, the authorities are divided. Although 
in minor offences the defendant is generally allowed to waive the right even 
in the absence of statutes permitting it, he is not allowed at common law to 
waive the right in case of felonies ; and statutes permitting waiver of the 
right in such case are in some States held unconstitutional. Nowhere is 
waiver of this right permitted in capital cases. 

One argument suggested against allowing the defendant to waive his 
constitutional right to a trial by a full panel has been that the State is 
concerned to preserve the lives and liberties of its citizens, and therefore 
it will not suffer them to consent to a form of procedure that may lessen 
their chances of acquittal. Cancemi v. People, 18 N. Y. 128. But in 
Comm. v. Dailey, 12 Cush. 80, Chief Justice Shaw points out that in any 
particular case the defendant’s chances of success in a present trial with 
eleven jurors may be greater than in a future one with twelve, as where 
certain evidence is now available that may not be in the future; and that 
the defendant and his counsel can be safely trusted not to prejudice his 
interests. Judge Cooley contends, however, upon better ground, that a 
tribunal of less than twelve jurors is unknown to the law; that it amounts 
merely to a species of arbitration to decide whether the accused has been 
guilty of an offence against the State. Cooley, Const. Lim. (6th ed.) 391. 
The finding of such a tribunal, not constituted according to law, is of course 
shorn of legal effect. Bulwarked by this reasoning, the result of the principal 
case and kindred decisions seems fairly impregnable. 





THe Nature OF RaiLroap TICKETS. — Two recent cases in minor 
courts bring up interesting questions concerning the nature of railroad 
tickets. In Avansville& T. H. R. R. Co. v. Cates, 41 N. E. Rep. 712, 
the Appellate Court of Indiana held that where a passenger demands and 
pays for a ticket to A, and by a mistake of the ticket agent is given a ticket 
to B only, with which he enters the train without noticing the error, he has 
a right to ride to A on making proper explanation to the conductor; and 
can recover from the company for ejection by the conductor at B. This 
case is not without support (see Georgia R. R., &c., Co. v. Dougherty, 86 Ga. 
744; 3 Wood on Railroads, § 349) ; but the weight of authority is against 
it, and it seems to have no foundation in principle. It involves a miscon- 
ception of the true character of a railroad ticket. If it were true that the 
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passenger made his contract with the ticket agent and the ticket was handed 
over merely as a receipt, then he would perhaps have had a contract right to 
be carried to his intended destination. But, as was pointed out in 1 Har- 
vARD Law REVIEW, 17, the ticket agent has no authority to make contracts, 
— his duty is merely to sell tickets. The ticket is the contract, and by its 
terms the passenger is bound; and in a case like that under discussion, 
while he doubtless has a right of action against the company for selling him 
the wrong contract, he has no action for being put off the train at the 
terminus provided by that contract. 

Courts have fallen into error, it would appear, from failure to distinguish 
between the case of a ticket which is, on its face, not good for the journey 
intended by the passenger, and that of a ticket which is apparently good for 
the intended journey, and declared to be so by the ticket agent, although by 
the regulations of the company it is in fact not good. In the latter case the 
contract is ambiguous, and the passenger, under the circumstances, surely 
has a right to insist on the interpretation given by the company’s agent ; but 
that is no reason why he is not bound by the ticket in the former case, where 
the interpretation of the contract is perfectly clear. (See Hutchinson on 
Carriers, § 580, 7.) 

The analogy between railroad tickets and bills and notes has often been 
remarked, and is treated of at length in the article in the HARVARD Law 
Review referred to above. A ticket is not a consensual but a formal con- 
tract ; and although assignable in the absence of words of limitation, it is, 
like other negotiable instruments, not assignable in part. The second of the 
two recent cases is of note in this connection. In Curlander v. Pullman 
Palace Car Co., a case decided in the Superior Court of Baltimore, and re- 
ported in 28 Chicago Legal News, 68, the novel question was raised as to 
the right of a purchaser of a sleeping car section, who leaves the train before 
reaching his destination, to transfer the use of the section to another passen- 
ger for the rest of the journey. The court held that he had that right. This 
decision can apparently be supported only on the ground that a sleeping car 
ticket is radically different from a railroad ticket ; that it is not a formal con- 
tract of transportation, but rather evidence of the purchase of certain space 
in the sleeping car for the specified journey. The existence of so marked a 
distinction between the two sorts of ticket may well be doubted. 





Tue Ricut To Privacy — THE SCHUYLER INJUNCTION. — The case of 
Schuyler v. Curtis, before noticed in its earliest stage in 5 HARVARD Law 
Review, 148, has been finally adjudicated by the Court of Appeals of New 
York in favor of the defendant. The bill was for an injunction to prevent 
the defendants from completing a statue of a deceased lady of whom the 
plaintiff was the nephew and step-son, and from displaying it first at the 
World’s Fair under the title of “The Typical Philanthropist,” and then in 
the rooms of the Ladies’ Art Association in New York. Mr. Justice Peck- 
ham in dismissing the bill took especial care to say that the decision could 
not be taken as a denial of the right to privacy, or of that altogether inde- 
pendent right which the next of kin of a deceased person might have in the 
privacy of that person’s past life, and he put the decision upon the ground 
that in the case in question there were no circumstances which gave the 
plaintiff good reason to pray for an injunction. The reasoning was that the 
deceased could not have shrunk from the anticipation of a publicity after her 
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death, however much she might have done so had it been attempted during 
her life, and that consequently no evidence of her desire to avoid publicity 
could be relevant to the plaintiff's case. Further and in general the statue 
was not to be used in any way which could give a “sane and reasonable 
person” any complaint on his own account, though he were her nearest 
relative. 

Reduced to its formal parts the decision would therefore seem to be a 
denial only of equitable jurisdiction, and not of the plaintiffs legal right. It 
may be fairly said that the court admitted that a tort was proposed by the 
defendant, but found no sufficient reason for giving the extraordinary remedy 
of a court of equity, and left the plaintiff to his remedy at law. The case is 
quite new in its particular features, since the injunctions previously granted, 
é. g. against the reproduction of photographs, publication of letters, and the 
like, were all cases where the defendant proposed to give a publicity for his 
own profit, regardless of whether it was calculated to do honor to the plain- 
tiff or not. Moreover, this was a case where equitable jurisdiction cannot be 
said to flow necessarily from the facts, as in the case of a proposed tort to 
land, but is rather analogous to a bill for the recovery of a chattel in specie, 
depending upon its particular circumstances for equitable jurisdiction. In 
the exercise of its discretion in cases of this sort, a court has such latitude 
that it is impossible, or at least presumptuous, to say it has come to a wrong 
decision unless that be obviously absurd and unreasonable. So in this case 
the decision of the court must be held to be justified even by those who 
might disagree with the result, had it been their place to decide the case, for 
there is surely nothing preposterous or absurd in saying that here the plaintiff's 
loss could be sufficiently compensated by money damages. 

But the reasoning of the court, with all respect to the learned judge who 
delivered the opinion, is not altogether satisfactory. Since the question be- 
fore them was not to be governed by the decisions of the lower courts, and 
their position was not that of reviewing the decision of an independent tri- 
bunal, ¢. g. the verdict of a jury, there was no occasion to hold that no “ sane 
and reasonable person ” could uphold the decision of those lower courts, 
and it was a statement which their very unanimity in combination with the 
vigorous dissent in the Court of Appeals itself ought to have effectually 
disproved. 

Further, the line of reasoning by which the plaintiff’s evidence of the 
deceased’s dislike of publicity was excluded as irrelevant to his own proof 
of damages can be assented to with difficulty. It is surely a mistaken view 
of the ordinary facts of human feeling to say that a naturally retiring person 
can tolerate the anticipation of a publicity after his death from which he 
would shrink painfully during his life. Surely a person to whom privacy is 
of any value whatever must contemplate a future publicity with almost as 
much chagrin as a present one. Could the learned judge, for example, 
bear for an instant the thought of a public representation or description of 
his courtship after his death? Nowif this is so, the knowledge of how great 
annoyance would have been caused to the deceased, had she had knowledge 
of the defendant’s proposition, was a very material element in the plaintiff's 
damages, for surely it is a source of pain to every normal person to know 
that that is contemplated which would have caused suffering to any one dear 
to him, who is now dead. Indeed, it is unnecessary to give proofs of that 
feeling, they are so obvious. 

Finally, the case seems a good instance of the ill effects of the loose sys- 








a 
i 
iM 


356 HARVARD LAW REVIEW. 


tem of pleading used in New York. It is doubtful whether the decision 
would have been received by the press in general, as it has been, as a denial 
of the right to privacy, were the jurisdictions of law and equity distinguished, 
and certainly it would have been more easily limited to its proper scope. 
As has been intimated, it cannot fairly be complained of, however much 
some of the reasoning of the opinion may seem to need further exegesis to 
gain acceptance. 





RECENT CASES. 


AGENCY — LIABILITY OF SERVANT TO THIRD PERSONS. — The agents of a cor- 
poration charged with the duty of erecting on its grounds structures for the accommo- 
dation of the public negligently permitted a defective structure to be erected. e/d, 
that they were guilty merely of nonfeasance, and therefore were not liable to persons 
injured by reason of such defects. Van Antwerp v. Linton et al., 35 N. Y. Supp. 318. 

There is no doubt that when an agent is guilty merely of nonfeasance he is respon- 
sible therefor to his principal alone. Zane v. Cotton, 12 Mod. 472; Felton v. Swan, 
62 Miss. 415. It is when we attempt to draw the line between nonfeasance and mis- 
feasance that the question becomes a puzzling one. The court here follows previous 
decisions in New York, as well as the weight of authority in other jurisdictions, in 
limiting the definition of misfeasance to the violation of a duty imposed upon the 
agent independently of his employment. Burns v. Pethcal, 75 Hun, 437; Delaney v. 
Rochereau, 44 Am. Rep. 456. By the terms of this definition, nonfeasance only can be 
attributed to the defendants; and there would seem to be no good distinction between 
the negligent performance and the negligent omission of performance of a duty imposed 
by an employer, when in both cases injury results to third persons. The authorities 
are not wanting, however, which declare the first to be misfeasance, and the second 
nonfeasance. Osborne v. Morgan, 130 Mass. 102. 


BILLS AND NoTES— ANOMALOUS INDORSER — GUARANTOR — STATUTE OF 
FrAupDs. — Defendant indorsed in blank a note after delivery and while in the hands 
of payee. Parol evidence showed that he intended to assume the liability of guaran- 
tor. Held, such act authorizes the payee to write over the signature the contract of 
guaranty in full, and this constitutes a sufficient memorandum in writing to satisfy the 
Statute of Frauds. Peterson v. Russell, 64 N. W. Rep. 555 (Minn.). 

This is the first time the point in question has come up for decision in Minnesota. 
The authorities are divided. In accord, see Kealing v. Vansickle,74 Ind. 529; Beck- 
with v. Angell, 6 Conn. 315; Stowell v. Raymond, 83 Ill. 120. Chaddock v. Vanness, 
35 N. J. Law, 517, cited by the court as authority, is not in point. The New Jerse 
decisions are contra to the principal case. See Hayden v. Weldon, 42 N. J. Law, 128. 
For further authorities holding that a blank indorsement of a note in the hands of 
the payee does not satisfy the Statute of Frauds, and that payee has no authority to 
fill in the contract of guaranty, see Zemple v. Baker, 125 Pa. St. 634; Culbertson v. 
Smith, 52 Md. 628. For the three doctrines applied where the anomalous indorsement 
is made before delivery to payee, see 7 HARVARD LAW REVIEW, 373. 


CARRIERS — SLEEPING CARS — RIGHT TO TRANSFER USE OF SECTION FOR PART 
OF JoURNEY. — Held, that a purchaser of a sleeping car section, who leaves the train 
before reaching his destination, may transfer the use of the section to another pas- 
senger for the rest of the journey. Curlander v. Pullman Palace Car Co. (Baltimore 
Superior Court). See NorTEs. 


CARRIERS — WRONG TICKET — EJECTION FROM TRAIN. — Held, that where a 
passenger requests and pays for a ticket to A. and by a mistake of the ticket agent is 
given a ticket to B. only, with which he enters the train without noticing the error, he 
has a right to ride to A. on making proper explanations to the conductor; and can 
recover from the company for ejection by the conductor at B. Zvansville & T. H. 
R. R. Co. v. Cates, 41 N. E. Rep. 712 (Ind.). See Nores. 


CHOSE IN ACTION — ASSIGNMENT — NoTICE TO DEBTOR — PRiorItTY. — Held, a 
prior assignee of a chose in action will be protected, though he has given no notice of 
the assignment either to the subsequent assignee or the obligor. Fortunato v. Patten, 
41 N. E. Rep. 572 (N. Y.). 
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This doctrine is well settled in New York. Fairbanks v. Sargent, 104 N. Y. 108, 
and is in accord with the weight of American authority. Putnam v. Story, 132 Mass. 
205; Kennedy v. Parke, 17 N. J. Eq. 415; Meier v. Hess, 32 Pac. Rep. 755 (Ore.). 
The English doctrine is that the first assignee giving notice is protected, following the 
rule in Dearle v. Hall, 3 Russ. 1. The Federal courts and a few of the State courts 
have adopted this rule. Jethven v. Staten Island Light Co., 66 Fed. Rep. 113; Van 
Buskirk v. Hartford Fire Ins. Co., 14 Conn. 140; Murdock v. Finney, 21 Mo. 139. 


ConFLicrt OF LAws — FoREIGN CONTRACTS — PUBLIC POLICY. — Goods were 
shipped on an English vessel from Germany to Philadelphia; the contract, made in 
Germany, exempted the ship owner from liability for the negligence of master or crew, 
and provided that disputes should be settled according to the law of the ship’s fiag. 
The plaintiff’s goods were damaged at Philadelphia through the negligence of the 
crew. Held, although such contracts are valid in Germany and in England, they are 
considered against public policy here, and will not be enforced. Zhe Glenmavis, 69 
Fed. Rep. 472. 

If this contract had been made in America, most of our courts would have held it 
unenforceable. 2 Parsons on Contracts, 8th ed., 259. Nor will the courts of one 
nation respect the laws of another when such a course is against public policy. West- 
lake, Private Internat. Law, § 215. It may be doubted, however, whether a contract 
like this, made abroad, offends against American interests ; public policy may demand 
that we preserve a high standard of care in our community by forbidding our people 
to sell their vigilance, but if such an act is done in a German community it is a ques- 
tion of German, not of American policy, and there would seem to be no reason for 
refusing to give effect to the foreign law. Forepaugh v. Delaware, &c. R. R. Co., 128 
Pa. St. 217. The doctrine of the principal case appears, however, to have been 
adopted by the Federal courts. Lewisohn v. National Steamship Co., 56 Fed. Rep. 
602. See Hutchinson on Carriers, §§ 140-144 a. 


CONSTITUTIONAL LAW—CRIMINAL PROCEDURE — WAIVER OF TWELVE JURORS. 
— The defendant by his consent was tried for a felony by a jury of eleven men, and 
upon conviction he moved for a reversal of judgment. e/d, that in a case of felony 
the defendant could not waive his constitutional right to a trial by a full jury of twelve 
men. Territory v. Ortiz, 42 Pac. Rep. 87 (N. Mex.). See Nores. 


CONSTITUTIONAL LAW — SELF-INCRIMINATING TESTIMONY — STATUTORY PRo- 
TECTION AGAINST PROSECUTION. — He/d, (1) that the Fifth Amendment to the United 
States Constitution does not protect a witness from giving testimony which merely 
tends to reflect upon his character ; (2) that an act of Congress, providing that no per- 
son shall be excused from testifying in proceedings under the Interstate Commerce Act 
on the ground that it i tend to criminate him, but that no person shall be prosecuted 
or subjected to any penalty on account of anything concerning which he may testify, is 
constitutional, since it affords a protection as broad as the constitutional provision. 
Brown v. Walker, 70 Fed. Rep. 46. 

The first point is well settled. U.S. v. Smith, 4 Day’s R. 121; 1 Greenleaf on Evi- 
dence, § 454, and cases cited. The second point overrules the decision in WU. S. v. 
James, 60 Fed. Rep. 257, thus bringing the Federal rule into line with the majority of 
State decisions upon the same point. People v. Kelly, 24 N. Y. 74; People v. Sharp, 
107 N. Y. 427; Wilkins v. Malone, 14 Ind. 153; State v. Quarles, 13 Ark. 307; Higdon 
v. Heard, 14 Ga. 255. See, contra, Cullen v. Com., 24 Grat. 624; Counselman v. Hitch- 
cock, 142 U.S. §97. Compare Emery’s Case, 107 Mass. 172. 


CONSTITUTIONAL LAW — TRIAL BY JuRY. — The Constitution of Kansas provides 
that “the right of trial by jury shall be inviolate.” The petitioner was summarily 
convicted under a city ordinance, forbidding that which the State laws made a penal 
offence generally, and applies for his discharge on adeas corpus under the above pro- 
vision. Held, that since an appeal lay from the city court to a court in which a trial by 
jury was secured, the summary proceeding was not in confict with the Constitution, if 
the appeal was “ clogged by no unreasonable restrictions ” ; that since in this case the 
appeal was conditioned “for the payment of such fine and costs as shall be imposed 
on him, if the case shall be determined against the appellant,” it was unreasonably 
restricted. Re Jahn, 41 Pac. Rep. 956 (Kan.). 

In regard to the first point, there is a conflict of authority. A previous Kansas 
case, Emporia v. Volmer, 12 Kan. 622, and cases in several other States, support this 
decision. The authorities are collected in 1 Dill. Mun. Corp. (4th ed.) § 439, and in 
Cooley, Const. Limit. (5th ed.) 506, 507. See especially Beers v. Beers, 4 Conn. 535, 
and Jones v. Robbins, 8 Gray, 329. In Callan v. Wilson, 127 U. S. 540, the opposite 
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conclusion is reached in a case concerning the common law offence of conspiracy, and 
for the present purpose there seems no distinction between a common law and a stat- 
utory offence. The doctrine of the Supreme Court is consonant with the established 
regard for the rights of the citizen, but the decision of the principal case has practical 
grounds of convenience and despatch. On the second point, the decision seems correct. 
Cooley, Const. Limit. (5th ed.) 507, and cases cited. See Nores. 


CONTRACTS — DEFENCE — FRAUD. — Plaintiff sued on a written instrument, pur- 
porting to be a contract between plaintiff and defendant. Defendant pleaded that an 
oral contract had been entered into between plaintiff and defendant, under which plain- 
tiff agreed to purchase a safe; that plaintiff fraudulently represented to defendant that 
the document sued on embodied the terms of the oral contract, whereas in fact the 
alleged promise of defendant in the written instrument substantially differed from 
defendant’s promise in the oral agreement ; that defendant, relying on plaintiffs repre- 
sentation, signed the instrument sued on. The lower court struck out this plea on the 
ground that it varied a written contract by oral evidence. é/d, that this was error. 
Wood v. Cincinnati Safe Co., 22 S. E. Rep. 909 (Ga.). 

Clearly a correct decision ; the object of the plea was not to vary the written agree- 
ment, but to show that it conferred no enforceable rights on plaintiff. This case sug- 
gests the inquiry whether the facts disclosed constitute an affirmative personal defence 
or a negative defence to be pleaded under non-assumpsit. Under certain circumstances 
the answer to this inquiry determines the question of a defendant’s liability. In Foster 
v. Mackinnon, L. R. 4 C. P. 704, the defendant, who was sued as an indorser of a prom- 
issory note, had written his name on the back of the instrument, relying on a fraudulent 
representation that he was signing a guaranty; an instruction that defendant, if not 
guilty of negligence, was not liable to plaintiff, an innocent purchaser for value, was 
held correct. It would therefore seem that in the principal case the defence was 
properly non-assumpsit. Pollock on Contracts, 5th ed., 441-466. 


CORPORATIONS — LIMITATION OF THE INDEBTEDNESS OF A CiTy.— A State con- 
stitution provided that no city.“ shall become indebted in any manner ” over a certain 
amount. /e/d, this does not prohibit a city already indebted to said amount from bor- 
rowing money to finish waterworks, if the loan is to be paid out of a special fund 
created by the receipts derived from such waterworks, as this imposed no further lia- 
bility on the general funds of the city. Winston v. City of Spokane, 41 Pac. Rep. 888 
(Wash.). 

Two judges out of the five who sat on the case dissent, and the question is undoubt- 
edly a close one. Those who loaned the money must go at the special fund, and can- 
not claim payment out of the general city funds even in quasi-contract, it seems. The 
city would be liable for failure to create the special fund, and damages could be claimed 


from the city’s general funds. But the majority of the court thought such liability too 
remote. 


CORPORATIONS — POWER TO TAKE FORBIDDEN PROPERTY BY DEVISE. — Bill by 
widow and heirs to construe a will. The will directed a trustee to sell certain ware- 
house property and pay the proceeds to the defendant corporation. The proceeds of 
the sale were in the trustee’s hands. The corporation’s charter forbade it to take and 
hold property over a certain amount, and plaintiffs contended that this limit was already 
reached. /eé/d, this question can be raised only by the State. Hanson v. Little Sisters 
of the Poor, 32 Atl. Rep. 1052 (Md.). See Nores. 


CRIMINAL JURISDICTION — BRINGING STOLEN GooDs INTO STATE. — Held, that 
the common law rule, that, where one steals goods in one country and brings them into 
another, the latter has no jurisdiction of the offence, applies to the different States of 
the Union. Strouther v. Commonwealth, 22 S. E. Rep. 852 (Va.). 

The case is right. Several States, it is true, allow conviction in similar cases, on 
the ground that the States are in the same relative position as the English counties. 
State v. Ellis, 3 Conn. 185; State.v. Hamilton, 11 Ohio, 435; Comm. v. Holder, 9 Gray, 
7. But the anomaly, which made each new act of removal across a county line 
accompanied with the felonious intent, a complete new crime, and yet allowed one con- 
viction to bar an indictment anywhere else, was not extended to thefts in Scotland, or 
to the Channel Islands. Reg. v. Anderson, 2 East P. C. 772; Rex v. Prowes, 1 Mood. 
C. C. 349. On the actual facts the doctrine cannot stand, for the thief certainly gets 
possession by the original act ; and it is submitted that though this objection may be 
waived in a set of counties where only one Legislature exists, and only one conviction 
can be had, it is an insuperable obstacle to any application of the rule to this country. 
The criminal laws of the States differ in important respects, are not derived from the 
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same source, and are entirely free from control by the central government. In accord 
with the principal case are State v. Le Blanch, 2 Vroom, 82; State v. Beall, 15 Ind. 378; 
and see the dissenting opinion of Thomas, J., in Comm. v. Holder, supra. 


CRIMINAL LAW — MURDER AND MANSLAUGHTER. — Defendant was indicted for 
the murder of a person who attempted to arrest him without a warrant. The court 
charged that such unwarranted arrest was in general sufficient provocation to reduce 
the crime to manslaughter, “ unless such killing was done in such a way as to show 
brutality, barbarity, and a wicked and malignant purpose.” On conviction this writ 
of error was brought. /e/d, that the question of manslaughter or murder does not 
depend on the way in which the killing was done, and that the charge was erroneous. 
Brown v. Onited States, 16 Sup. Ct. Rep. 29. 

This is a sound decision. The question of fact for the jury is whether a certain state 
of mind existed in the defendant at the time of killing. This they must do from evi- 
dential facts, but it is not for the judge to charge that any particular facts are con- 
clusive. See Zerre Haute, &c. Railrcad Co. v. Voelker, 129 Ill. 540. 


DAMAGES — EMINENT DoMAIN. — Where a city opens a street across the right of 
way of a railroad, the verdict of a jury giving nominal damages only is sustained. 
Chicago, &c. Railroad Co. v. Cicero, 41 N. E. Rep. 640 (IIl.). 

There was evidence in the case of a depreciation in value of that part of the right 
of way occupied by tracks, and the market value of the part not so occupied was also 
shown. But the court says that the usual rule of compensation to individuals does not 
apply to this case, and refuses to allow any recovery. The cases cited would seem to 
show that this is the established doctrine in Illinois. It does not seem satisfactory, 
however, the better rule being that laid down in B. & A. Railroad v. Cambridge, 159 
Mass. 283: ‘‘ The ruling that the petitioner was entitled to recover for the fair value of 
its land taken, subject to its use for railroad purposes, was correct.” 


Equity — INJUNCTION — RELIGIOUS CORPORATIONS. — Where a church has been 
incorporated under a State statute as a member of a particular denomination, and 
acquired property as such, it cannot, without the unanimous consent of its members, 
transfer its property to another branch of the denomination which holds different doc- 
trines. Park et al. v. Champlin et al., 64 N. W. Rep. 674 (Ia.). 

Where property to which no specific trust is attached has been acquired by a 
church which professes a particular faith, there is some diversity of opinion as to the 
rights of a majority of its members in case they wish to change their allegiance. The 
New York courts, interpreting their statute, do not recognize any denominational char- 
acter in religious corporations, and the rights of a majority therein are the same as in 
any lay corporation. 2 R.S. of 1813, § 3; Robertson v. Bullions, 11 N. Y. 243; Wat- 
kins v. Wilcox, 66 N. Y. 654. Michigan has followed New York in this respect. 
Wilson v. Livingstone, 99 Mich. 594. As a general rule, however, in the case of churches 
which acknowledge themselves members of a larger communion which exercises a 
more or less efficient supervision over their belief, the minority which is in accord with 
the tenets of the governing body will be given the property as against a seceding ma- 
jority. See Smith v. Pedigo, 33 N. E. Rep. 777 (Ind.) ; Church v. Whitmore, 83 la. 147 ; 
Roshi’s Appeal, 69 Pa. St. 462; Baker v. Ducker, 79 Cal. 365. e 


EsTOPPEL — MISREPRESENTATION OF BOUNDARY BY VENDOR. — Plaintiff bought 
a lot of land adjoining defendant’s lot. In erecting a building thereon he built up to 
a line, pointed out by defendant as the boundary, but which in fact was several feet 
within defendant’s lot. This action is brought in equity to enjoin defendant’s inter- 
ference with his possession. e/d, that though defendant was in “ honest error,” he is 
estopped to ny the boundary indicated by himself. Ross e¢ al. v. Penn et al., 64 N. W. 
Rep. 283 (Ia.). 

hic aoe indicates the present tendency of the doctrine of estoppel. According to 
the overwhelming weight of earlier authority, no representation estopped its maker 
unless it was made with knowledge of its falsity, or at least when he was “ bound to 
know the true state of things.” Bigelow on Estoppel, 5th ed., chap. xviii. sec. 3. In 
this light, on much the same facts as found in the present case, an opposite conclusion 
was reached in Liverpool Wharf v. Prescott, 7 Allen, 494. Authorities are being found 
more plentifully every year in support of the position that wilful falsehood or reckless 
ignorance is not necessary to create an estoppel; that it is enough if a representa- 
tion has been made in pure error, on which the other party has been induced to act. 
Bispham’s Principles of Equity, 5th ed., §§ 283, 288, and cases cited. 


EVIDENCE — CHARACTER — FALSE IMPRISONMENT. — Heé/d, evidence to establish 
the previous good character of plaintiff in a suit for false imprisonment is inadmis- 
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sible, Ney’ no attempt has been made to assail it. Déers v. Mallon, 64 N. W. Rep. 
722 (Neb.). 

It seems fairly well settled that the defendant, for the purpose of showing probable 
cause, may introduce evidence of the general bad character of the plaintiff. seal 
v. Brooks, 23 Ill. §75; Bacon v. Towne, 4 Cush. 240; Martin v. Hardesty, 27 Ala. 458. 
But there is some authority contra; Ryburn v. Moore, 77 Tex. 85; Greenleaf on Evi- 
dence, Vol. I. sec. 54, Vol. II. sec. 458. Presumably, where defendant is allowed to 
put in evidence of the general bad character of the plaintiff, the latter would be allowed 
to rebut it by evidence of general good character, though there seem to be no direct 
decisions on this point. In accord with the principal case are Cochran v. Toher, 14 
Minn. 385; Association v. Fleming, 3 S. E. Rep. 420 (Ga.). Directly contra is the recent 
case of Funk v. Amor, 7 Ohio C. C. 419, holding that the plaintiff may introduce evi- 
dence of his own good character in the first instance. The authorities on the question 
are very meagre. 


LIFE INSURANCE — SUICIDE — INSANITY. — This was an action to recover on an 
insurance policy. The defence was suicide, and the reply insanity at the time of death. 
The court charged that suicide was in general a ground of forfeiture in such a case as‘a 
breach of an implied condition, and that if the man understood the wrongfulness of his 
acts the amount could not be recovered. The only question for the jury was “ whether 
his mind was so impaired that he could not properly comprehend the character of the 
act he was about to commit. Xitter v. Mutual Life Ins. Co. of New York, 69 Fed. 
Rep. 505. 

There is on this general question an irreconcilable conflict of opinion, but on the 
facts the above charge is erroneous. There was conclusive evidence to show that the 
deceased knew “ the consequences of his deed to himself and others,” and under these 
circumstances the decided preponderance of authority and the strongest arguments 
support the view that the company is not liable, though the insured was at the time 
under an insane delusion which rendered him morally and legally irresponsible. Dean 
v. Amer. Mut. L. Ins. Co. 4 Allen, 96; St. Louis Mut. L. Jus. Co. v. Graves, 6 Bush, 
268 ; Van Zandt v. Mut. Ben. L. Ins. Co., 3 Ins. Law Journal, 208 ; Borradaile v. Hunter, 
5 M. & G. 639. And see Bliss on the Law of Life Insurance, 2d ed., §§ 228-243. 


PERSONS — DIVORCE — EXTREME CRUELTY — MENTAL SUFFERING. — The plain- 
tiff petitioned for a divorce from her husband for extreme cruelty. The cruelty alleged 
was his commission of sodomy with a beast. e/d, that such conduct was extreme 
cruelty, as tending to cause mental suffering that would affect the health, and exciting 
apprehension of the communication of disease. Divorce granted. Anonymous, 2 Ohio 
Nisi Pr. 342. 

In the absence of statutory definition, it is generally settled that cruelty sufficient to 
justify divorce consists of conduct that injures, or may reasonably be apprehended to 
injure, the physical health of the complainant. edly v. Kelly, L. R. 2 Prob. & Dv. 31; 
Sylvis v. Sylvis, 11 Col. 319; 1 Bish. Marr., Div. & Separ. § 1563. In some States 
mere mental suffering not injurious to mental or bodily health is considered sufficient. 
Palmer v. Palmer, 45 Mich. 150. But such doctrine is strongly denied elsewhere. 
Bailey v. Bailey, 97 Mass. 373. When mental suffering is so great that it may reason- 
ably be apprehended to produce physical ill-health, divorce ought to be granted, and it 
is the decision of this difficult question of fact that gives courts an opportunity to relax 
the spirit of the rule while following its letter. The present case, is perhaps an 
instance of such relaxation, and is not undesirable. But somewhat contra, see W— 
v. W——, 141 Mass. 495. Compare Russell v. Russell, 11 The Times Law Rep. 579, 
noticed in 9 HARVARD LAW REVIEW, 222. 


PRACTICE — JOINT JUDGMENT — FAILURE TO SERVE ON PARTY — ENFORCE- 
MENT. — He/d, a judgment of a court of one State, rendered against three defendants 
jointly in an action in which one of them was not served with process, cannot be en- 
forced in another State by an action of debt thereon against one of the defendants 
who in the original action was served with process. ‘The plaintiff who sues on a 
judgment must recover against all the defendants or none ; for, the judgment being an 
entirety, whatever constitutes a good defence for one of the defendants operates also for 
the benefit of the others. Watson v. Steinan, 33 Atl. Rep. 4 (R. I.). 

A glance at the authorities cited shows that the point is well settled; in fact, no 
case has been found which disputes the position taken. Judgments in actions upon 
joint contracts are distinguished, under a local statute. Mathanson v. Spitz, 31 Atl. 
Rep. 690 (R. I.). Of the authorities cited in the principal case, see especially Burt v. 
Stevens, 22 N. H. 229; Donnelly v. Graham, 77 Pa. St. 274; St. Louis v. Gleason, 15 
Mo. App. 25. Oakley v. Aspinwall, 4 N. Y. 514, contains an elaborate discussion of 
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the matter, though, as remarked in a note by the learned reporter, the exact point was 
not decided. As to “ Joint Debts Acts,” see the opinion of Mr. Justice Bradley, in 
Hall v. Lanning, 91 U.S. 168, cited in Mathanson v. Spitz, supra. 


PROPERTY — ADVERSE PossESSION BY TENANT IN COMMON. — Land was devised 
for life with remainders over, and plaintiff and defendant were remaindermen, and 
entitled to claim as tenants in common. /Ze/d, this did not preclude the defendant’s 
acquiring the whole land by adverse possession, she having inherited the land from her 
father, who claimed under a deed from the life tenant purporting to convey a fee, and 
having held adversely to plaintiff for the statutory period. Mole v. Folk et al., 22S. E. 
Rep. 882 (S. C.). 

A co-tenant may oust his fellow by adverse claim, though it is hard to show a dis- 
tinct intention todo so. In the principal case such an intention appeared. Defend- 
ant inherited a fee, as she thought, absolutely from her father, and had probably never 
heard she was entitled under any instrument but that under which her father held. 
She claimed adversely to plaintiff and also to herself, so to speak. There is no ques- 
tion here, as in Board v. Board, L. R. 9 Q. B. 48, of estoppel from claiming adversely, 
as defendant never claimed in remainder under the instrument giving her that right. 


PROPERTY — APPLICATION OF MAXIM “ PENDENTE LITE NIHIL INNOVETUR.” — 
Plaintiff brought a bill to recover land on the ground of fraud, and set out the 
facts on which he relied to show fraud. Later, an amendment was allowed setting 
out additional facts to show fraud. On these additional facts plaintiff obtained a 
decree. Between the time of filing the bill and its amendments, defendant conveyed to 
a third party who had notice of the facts relied on under the original bill, and, being 
satisfied that those facts were insufficient to show fraud, had purchased the estate. 
Held, as the amendment did not change the subject matter of the suit, but merely spe- 
cified additional matters of proof on the same ground of recovery, i. e. fraud, the 
suit was the same throughout, and the doctrine of /és pendens applies. Turner v. 
Houpt, 33 Atl. Rep. 28 (N. J.). 

The court begins by remarking that the maxim of /is pendens is not based on implied 
notice to all the werd, of the facts which constitute the grounds of the suitor’s claim, 
but is only notice of the existence of a suit in regard to the matter in dispute, and that 
where the suit is in regard to property, people purchasing the property do so at their 
peril as to the result of the suit. Pomeroy, 2 Eq. Jur. §§ 632 a, 633, and cases cited. It 
follows from this, that the purchaser’s notice of the facts to establish fraud in the bill 
as originally filed in the case at bar, and his reliance on them, are immaterial as regards 
the doctrine of /is pendens, and that the vendee brought fendente lite, as the insertion 
of further allegations of the same character as those put in the original bill did not 
alter the identity of the suit as to the parties, subject matter, or purpose, and conse- 

uently that the suit under which plaintiff won was the same as that pending at the 
time of the purchase of the land. Gibson v. Dougherty, 10 Ohio St. 365. 


PROPERTY — EASEMENT — PRESCRIPTION. — Light had come to the plaintiff’s win- 
dows over the defendant’s premises for a period of nineteen years and nine months. 
The defendant then started to erect a building that would interfere with the light. The 
Prescription Act made no interruption of user effective which existed less than one 
year. Held, that the plaintiff had no easement of light at the time of filing the bill, 
and therefore the court would not enjoin the defendant from building. Aattersea v. 
Commissioners, [1895] 2 Ch. 708. 

Sect. 3 of the Prescription Act, 2 & 3 Wm. IV. c. 71, provides that the right to light 
shall become absolute after twenty years’ enjoyment without interruption, and sect. 4 
provides that interruption must be at least one year in duration. This has been .on- 
strued to make the defendant powerless after the end of the nineteenth year to prevent 
the acquisition of an easement over his property at the end of the twenty years. Flight 
v. Thomas, 8 Cl. & F. 231. This might make a very hard case on the defendant, who, 
during the twentieth year, should erect valuable buildings in ignorance of the plaintiff’s 
claim, only to be compelled to remove them at the end of the year. It would not 
seem a matter to be regretted that prescription acts in this country do not contain a 
provision similar to sect. 4 of the English act. 


PROPERTY — EXCEPTION AND RESERVATION — PROFIT A PRENDRE. — A person 
conveyed his mill-site, situated on a dam, “ excepting and reserving the right of running 
logs through the premises from the river, and of erecting and maintaining a log-sluice 
from the mill-pond, about five feet in width.” There was no sluice-way existing at the 
time of the grant. /7e/d, the grantor thus obtained rights, either as an exception of a 
part of the thing granted, or a profit 2 prendre, which he could convey independently of 
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his remaining property. The absence of the word “ heirs ” does not limit the right to 
the life of the grantor. Ring v. Walker, 33 Atl. Rep. 174 (Me.). 

Courts in order to carry into effect the intention of the parties, have before this 
adopted the conception that land contains within itself certain undeveloped rights, as 
rights of way, etc., capable of exception in this unperfected shape, and capable of sub- 
sequently springing into full existence. Winthrop v. Fairbanks, 41 Me. 307; Karmuller 
v. Krotz, 18 Iowa, 359; Bowen v. Connor, 6 Cush. 132. The difficulty with the case 
seems to be in calling the right excepted a profit 2 prendre, and so capable of inherit- 
ance and assignment, as distinguished from an easement in gross. The language of 
the deed seems decisive against considering it as an exception of the land itself on 
which the sluice-way was to be built. 


PROPERTY — PERCOLATING WATER — RIGHT OF DIVERSION — MOTIVE. — Water 
passed by percolation from the defendant’s land to that of plaintiff, and supplied a 
large spring on the plaintiff’s land. The defendant, with the intention of injuring the 
plaintiff, and so to induce him to buy out his land, or make him some other compensa- 
tion, commenced operations, the effect of which would be to divert the percolating 
water away from the plaintiff’s spring. e/d, affirming [1895] 1 Ch. 145, defendant 
has an absolute right to appropriate or divert the water percolating through his soil, 
irrespective of his motive in so doing. Zhe Mayor, &c. of Bradford v. Pickles, [1895] 
App. Cas. 587. 

PWhen this point has come up for direct decision in this country, in regard to the 
use of property, it seems generally to have been decided, in accordance with the doc- 
trines of the principal case, that the malice or negligence of the defendant is imma- 
terial. Chatfield v. Wilson, 28 Vt. 49; Elster v. Springfield, 30 N. E. Rep. 274; Phelps 
v. Mowlen, 72 N. Y. 39; Mahan v. Brown, 13 Wend. 261. But see, contra, Chesley v. 
King, 74 Me. 164; Greenleaf v. Francis, 18 Pick. 117; Wheatley v. Baugh, 25 Pa. St. 
528; Haldeman v. Bruckhart, 45 Pa. St. 514; Bassett v. Company, 43 N. H. 569; Swett 
v. Cutts, 50 N. H. 439; Roath v. Driscoll, 20 Conn. 533; Panton v. Holland, 17 Johns. 
92; Bartlett v. O’ Connor, 36 Pac. Rep. 513. See also Angell on Watercourses (6th ed.) 
1147-1140. It would seem that whether one’s right to appropriate percolating water 
is absolute or merely relative is a question, the determination of which, as in the case 
of malicious interference with business, depends largely on policy. 


PROPERTY — PRESCRIPTIVE RIGHT TO REPAIRS. — Payment by owners of land 
for more than twenty years of an annual sum, toward repairs on a dam situated on a 
stranger’s premises, subjects the land to a servitude to pay that sum annually. Witten- 
ton Mfg. Co. v. Staples, 41 N. E. Rep. 441 (Mass.). See Nores. 


SALES — CONDITION RESTRICTING OBJECTION TO TITLE— SPECIFIC PERFORM- 
ANCE REFUSED.— The defendant, at auction, bought of the plaintiff a leasehold 
interest in certain land, paying £30 deposit. One condition of the sale was that the 
purchaser should “ not make any requisition or objection ” in respect to a certain inter- 
mediate title, but should assume a good title in the assignees, under whom vendor 
claimed, for the residue of the term. The defendant on examination found plaintiff’s 
title worthless, and refused to go on. This is an appeal from an action for specific 
performance brought by the vendor. e/d, that since plaintiff could not convey any 
title it would be manifestly unjust to decree specific performance, though the contract 
may be good enough in law. Nor will the deposit be recovered, as there is no per- 
sonal equity entitling the defendant to such a decree. The parties must abide by their 
legal remedies. Scott v. Alvarez, [1895] 2 Ch. 603. 

This decision, though without an exact precedent, seems sound. The purchaser 
entered into this contract fully warned of the condition of the vendor’s title, and no 
equity has arisen to entitle either to a decree. The court is sound in allowing an 
inquiry into the intermediate title when specific performance is demanded. Jones v. 
Clifford, 3 Ch. D. 779. The deposit would not be recoverable at law, as there has been 
no fraud nor breach of contract on the part of the vendor. Corrall v. Cattell, 4M. & W. 
734. It seems probable, indeed, that the vendor could recover damages from the vendee 
for his breach, though the amount would be inconsiderable. 


STATUTE OF LIMITATIONS — NEGLIGENCE OF PUBLIC OFFICER — WHEN ACTION 
Accrurs.— A register of deeds recorded a mortgage from A. to B., but failed to index 
it, and in a few months went out of office. After more than six years, which was the 
period of limitation, C. advanced money on the same land, supposing from the index 
that it was unencumbered. The land was sold to pay the prior mortgage, A. became 
bankrupt, and C. sued the register. Ae/d, the breach of duty was a complete cause of 
action, and, as the register could not commit a breach after the end of his term, the 
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tatute begun to run at the end of that term, at least. State ex rel. Daniel v. Grizzard, 
23 S. E. Rep. 93 (N. C.). 

The theory of the case is that a negligent breach of official duty is in itself an inva- 
sion of the rights of all members of the class likely to be affected by it. Such a doc- 
trine is fantastic on its face, and entirely at variance with the principle that actual 
damage is an essential part of an action for negligence. Bank, Sc. v. Waterman, 26 
Conn. 324; Roberts v. Kead, 16 East, 215; and a strong dissenting opinion in Betts v. 
Vorris, 21 Me. 314. And if the right to sue is complete at once, why should not the 
statute attach immediately, rather than at the end of the term? In accord with the 
principal case is a late decision by the same court in Shackelford v. Staton, 23 S. E. 
Rep. Iot. 


Torts — LOCALITY OF OFFENCE. — A laborer working in the hold of a vessel, 
which was being loaded with lumber, was struck and injured by a plank, sent without 
warning down a chute by a person on the pier. eé/d, the jurisdiction of the tort is 
determined by the locality of the damage, not by that of the cause of damage. Herman 
v. Port Blakely Mill Co., 69 Fed. Rep. 646. 

The case cannot be distinguished from that of a man on one ship struck by a bullet 
from a gun on another; U.S. v. Davis, 2 Sumner, 482; or on the shoré; Coomde’s 
Case, 1 Leach, 432. The determining point is the last physical act which affected the 
person struck. In the cases cited the act was intentional, but the principle applies 
equally to an act of negligence. The damage to the plaintiff, the substantial part of 
the cause of action, is the same, and this accrues at the moment of actual contact of 
the destructive agent. Abundant authority supports the principal case. Zhe Plymouth, 
3 Wall. 20; Leonard v. Decker, 22 Fed. Rep. 741; The Maud Webster, 8 Ben. 547. 


Torts — MALICIOUS INTERFERENCE WITH BUSINESS — CONSPIRACY. — The local 
officers of a branch of the National Association of Master Plumbers notified the whole- 
sale dealers in plumbing materials in the State not to sell to the complainants, who 
were not members of the association, under the penalty, in case of their continuing to 
do so, of losing the trade of the members of the association. This notification was in 
pursuance of resolutions adopted at a convention of the association. //e/d, no conspir- 
acy, for what was done was lawful and done in a lawful manner. The desire to free 
themselves from the competition of the complainants was a sufficient excuse to prevent 
the act from being the violation of a legal right. A/ucauley v. Tierney, 33 Atl. Rep. 1 
(R. L.). 

Interesting as the latest decision on a much vexed question. See Nores, 8 Har- 
VARD LAW REVIEW, 510. The court cites with approval the English case of Mogul 
Steamship Co. v. McGregor, in which the question was practically the same. The 
question is one of policy rather than theory. See Mr. Justice Holmes’s article, 8 
HARVARD LAw REVIEW, I. 


Torts — UNFAIR COMPETITION — FRAUDULENT SIMULATION. — Plaintiff had 
built up a large trade for his store, known as the “ Mechanic’s Store.” Defendant, a 
competing trader, moved his establishment to a building adjoining plaintiff’s, and 
labelled his store the “ Mechanical Store.” Plaintiff on his lot put up a building 
of very distinctive appearance, in which he continued his business. Defendant on his 
adjoining lot erected a building exactly similar to plaintiff’s, as regards the appearance 
of the lower stories. In using the name “ Mechanical Store,” and in erecting his build- 
ing, defendant intended to and did induce the public to buy of him, thinking they were 
trading with plaintiff. /7e/d, defendant would be enjoined from using the name 
“ Mechanical Store,” and would be required to distinguish his store from plaintiff's. 
Weinstock v. Marks, 42 Pac. Rep. 142 (Cal.). 

The result reached in the principal case, an eminently satisfactory one from all stand- 
points, is fully sustained by the authorities cited in the well reasoned opinion by 
Garoutte, J.: “ Manufacturers . . . have no right to beguile the public into buying their 
wares under the impression they are buying those of their rivals.” Brown, J., in Coats 
v. Merrill Thread Co., 149 U. S. 562, at 566. In Pierce v. Guitard, 66 Cal. 68, 8 Pac. 
Rep. 645, a defendant was enjoined from using an imitative label. Schmidt v. Brieg, 
100 Cal. 672, 35 Pac. Rep. 623, semdle. As pointed out in the opinion, defendant’s 
liability must be the same whether he has pirated plaintiffs trade by the use of an 
imitative label or an imitative store front. 9 HARVARD LAW REVIEW, 291. 


Trusts — NoTICE TO BENEFICIARY. — Where a bank depositor changes a deposit 
in his own name to one in trust for his brother, but retains the bank-book until after 
his brother’s death, and testifies that he never intended his brother to have the deposit, 
held, no trust arises in favor of his brother’s administrator. Cunningham v. Davenport, 
41 N. E. Rep. 412 (N. Y.). 

This case does not impugn the previous New York decisions to the effect that, when 
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a depositor opens an account in trust for a third party without notifying the benefi- 
ciary and dies having the book in his possession, and leaving the account unexplained, 
a trust arises in favor of the third party. Where no real trust is intended, and the 
depositor simply uses another’s name for purposes of his own, his intent may always be 
shown, and will be controlling. See Ames’s Cases on Trusts, Ch. I. § 13. 


WILLS — DESTRUCTION OF SUBSEQUENT INSTRUMEN'T. — A statute declared that 
“no will nor any part thereof shall be revoked except .. . by some other will or codicil 
in writing ” duly executed. Testator destroyed a second will, which did not contain an 
express clause revoking his first. edd, first will was valid. Cheever v. North, 64 N. W. 
Rep. 455 (Mich.). 

The court says the statute merely declared the common law rule, and that the former 
will was not revoked by the subsequent one by that rule. It also says the destruc- 
tion of the second instrument revives the first will. Revival is making good something 
hitherto void. But the court had declared that the first will never was void. So the 
doctrine of revival is hardly applicable, but the decision that the first will had never 
been revoked was sufficient to dispose of the case. At common law a subsequent will 
did not revoke a previous one, Hutchins v. Bassett, 2 Salk. 592, even if the subsequent 
one contained the words, “this is my last will.” Zemage v. Goodfan, L. R.1 P. & D. 
57. The case of Peck’s Appeal, 50 Conn. 562, is in accord with the principal case under 
a similar statute, and cites various authorities. 


WILLs — IssuE LIVING — CHILD EN VENTRE SA MERE. — Heid, that a child ex 
ventre sa mere is to be deemed living not only for his own benefit, but also for that of 
others. nx re Burrows, [1895] 2 Ch. 497. See NoTEs. 
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THE History or ENGLISH LAW BEFORE THE TIME OF Epwarp I. By 
Sir Frederick Pollock, Bart., M.A., LL.D., Corpus Professor of 
Jurisprudence in the University of Oxford, and Frederic William 
Maitland, LL.D., Downing Professor of the Laws of England in the 
University of Cambridge. Cambridge: At the University Press, 1895. 
2 vols. 8vo, pp. xxxviii, 678, and xiii, 684. 

Here, truly, one finds “the gladsome light of jurisprudence”! It is 
good to have lived to see the day when such a book can be printed, a book 
in which technical learning is presented accurately and exactly, and yet in a 
manner so engaging. ‘The literary gift which has shaped these volumes is 
remarkable ; but the combination of this quality with a strong intellectual 
grasp and easy mastery of all the recondite learning which finds expression 
here is far more remarkable. This is not only a learned and valuable book, 
but a delightful one. 

The space allowable in these columns does not permit any review of the 
work at all worthy of its merits. Let us, however, make sure that the scope 
of the work is understood. 

In a short Introduction the authors point out that they are not under- 
taking any philosophical discussion of the nature of law. Law they 
conceive of as “the sum of the rules administered by courts of justice.” 
They declare that the law prevailing in England before the Norman 
invasion ‘* was, in the main, pure Germanic law,” not Celtic or Roman. 
Of that period of the early law they are to speak very briefly. They are 
to stop at the reign of Edward I., because the period since that date is 
intimately linked in with our modern law; “the law of the later middle 
ages . . . has never passed utterly outside the cognizance of our courts 
and our practising lawyers.” Constitutional history and law, and eccle- 
siastical matters they are to leave one side. “We have thought less,” they 
say “of symmetry than of the advancement of knowledge. ‘The time for 
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an artistically balanced picture of English medizval law will come; it 
has not come yet.” 

As regards this limitation to the period of Edward I., we may accept 
the reasons for ending the present book at that point without excusing our 
authors from carrying on the work thus admirably begun. They must not 
stop here forever. 

The body of the History is in two Books, the first of which, in six 
chapters and about two hundred pages, gives “a sketch of early English 
history, “including brief accounts of Anglo-Saxon and Norman law, of 
England under the Norman Kings, of Roman and Canon law, of the age 
of Glanvill and the age of Bracton. And then, at the end of this Book, 
the authors intimate what is to come by saying that “now having brought 
down our general sketch of the growth of English law to the accession of 
Edward I., ‘the English Justinian,’ we may turn to an examination of its 
rules and doctrines as we find them in the age of Glanvill and the age of 
Bracton.” 

The second Book, which begins at page 207 of the first volume, then 
comes back and takes up the body of English law for more particular 
scrutiny. The scheme of this part of the work, under the general title 
of “The Doctrines of English Law in the Early Middle Ages,” will be 
best stated in the authors’ words: “As regards the law of the feudal 
time we can hardly do wrong in turning to the law of land tenure as 
being its most elementary part. We shall begin therefore by speaking 
of land tenure, but in the first instance we shall have regard to what 
we may call its public side; its private side we may for a while post- 
pone, though we must not forget that this distinction between the two 
sides of property law is one that we make for our own convenience, not 
one that is imposed upon us by our authorities. From land tenure we 
shall pass to consider the law of personal condition. The transition will 
be an easy one, for the broadest distinction between classes of men that 
will come before us, the distinction between free men and men who are 
not free, is intricately connected with land tenure, in so much that the 
same word villenagium is currently used to denote both a personal status 
and a mode of tenure. Then we shall turn to the law of jurisdiction, for 
this again we shall find to be intertwined with the land law; and along 
with the law of jurisdiction we must examine the ‘communities of the 
land.’ Having dealt with these topics, we shall, it is hoped, have said 
enough of political structure and public affairs, for those matters which 
are adequately discussed by historians of our constitution we shall avoid. 
Turning then to the more private branches of our law, we shall take as 
our chief rubrics ‘ Ownership and Possession,’ ‘ Contract,’ ‘ Inheritance,’ 
and ‘Family Law,’ while our last two chapters will be devoted, the one 
to ‘Crime and Tort,’ the other to ‘ Procedure.’ We are well aware that 
this arrangement may look grotesque to modern eyes ; since, for example, 
it thrusts the law of persons into the middle of the law of property. Our 
defence must be, that after many experiments we have planned this itin- 
erary as that which will demand of us the least amount of repetition and 
anticipation, and therefore enable us to say most in the fewest words. 
We shall speak for the more part of the law as it stood in the period that 
lies between 1154 and 1272. ‘This will not prevent us from making occa- 
sional excursions into earlier or later times when to do so seems advisa- 
ble, nor from looking now and again at foreign countries; but with the 
age of Glanvill and the age of Bracton we shall be primarily concerned. 
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Again, we shall be primarily concerned with the evolution of legal doctrines, 
but shall try to illustrate by real examples some of the political and eco- 
nomic causes and effects of those rules that are under our examination.” 

As to the manner in which all this well planned work is done, we would 
gladly illustrate it by quotations, but there is no more room for that. One 
remarks everywhere a mastery of the subject, a knowledge of the sources, a 
temperate judgment in using them, and an unrivalled skill and felicity in 
exposition and statement. For a good specimen of all these qualities let 
us commend the reader to the pages, at the beginning of Chapter IX. in the 
second volume, which deal with the Forms of Action. Never was learned 
legal discourse so delightfully or more profitably carried on. Always the 
style is that of a master; for, with all its subtle stimulus of pleasure, it is a 
mere handmaid to the thought. 

We are glad to hear that the book is having a wide sale in this 
country. j. B. 7. 





HANDBOOK OF THE Law oF Torts. By Edwin A. Jaggard. St. Paul: 
West Publishing Co. 1895. (Hornbook Series.) 2 vols. 8vo, 
pp. xvi, v, and 1307. 

The merits of this work are very considerable, and far outweigh its 
defects. The author leaves the impression of a very able lawyer, who 
has personally investigated the authorities with great care and judgment, 
but who has put his book together in haste, and who has been hampered 
by a defect in the plan adopted by the publishers. Hence there is, toa 
certain extent, a lack of proportion; in some cases, over-fulness for an 
elementary work; in other cases, a want of definiteness, and occasional 
passages which are liable to be misinterpreted. The prospectus of 
“The Hornbook Series” names as one of its features, notes “ contain- 
ing a copious citation of authorities.” ‘This seems a mistake in a work 
intended largely for students. It would be better to follow, in this 
regard, those model books, Anson on Contracts and Pollock on Torts, 
wherein the learned authors merely cite cases enough to illustrate the 
text, without any attempt to make an exhaustive collection of authorities. 
No doubt an American author labors under especial difficulties in com- 
pressing his citations within narrow limits; inasmuch as “the American 
law” (to use the words of Professor Huffcut) “is the law of upwards of 
fifty jurisdictions, while the English law is the law of but one.” Still the 
American writer can take Anson and Pollock for his standard, ana tol- 
low their example as far as the changed circumstances will permit. 
A copious citation of cases is likely to react, as it were, upon the text, 
and is almost sure to mar “the simplicity and conciseness of the author’s 
treatment.” To put the criticism in the form of a paradox, it is, in a cer- 
tain sense, true, that the success of an elementary law book depends on 
what is left out. 

But, after making all deductions for defect of plan and rapidity of exe- 
cution, the book is a good one. The writer has ideas of his own, and is 
also familiar with the best ideas of other people, notably the recent Eng- 
lish authors who have done so much to elucidate the law of torts, and 
who are as yet so little known on this side of the Atlantic. Undoubt- 
edly, Sir Frederick Pollock’s book, which Professor Jaggard justly places 
at the head, has been largely used in the United States; but it is prob- 
able that comparatively few American lawyers have even heard the 
names of Clerk and Lindsell, Pigott or Innes. Professor Jaggard has 
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not made up his book by copying bodily from these authors; but he has 
made an entirely justifiable use of their works by giving from time to 
time judicious selections, with proper acknowledgment. Moreover, he 
has grasped the leading modern conceptions in the law of torts, and has 
given proof that he is himself an original thinker. 

The book fulfils the statement of the Preface, that it “is brought thoroughly 
down to date.”” ‘The more important recent cases are generally given ; and 
although, as has been said, fulness of citation may diminish the usefulness 
of the work to students, yet its value to the practising lawyer is thereby 
materially enhanced. (See, for instance, note 3 on page 474, containing 
a full collection of authorities and able comments on the interesting ques- 
tion so recently raised in Hanson v. Globe Newspaper Co., 159 Mass. 293.) 

As to the topics which should be dealt with in a treatise on “ Torts,” 
there is likely to be some difference of opinion. The writer of this notice 
thinks that some subjects usually discussed in books on “ Torts ” should be 
left to works on “ Property,’ while others (and this includes a large class) 
should be left to “The Law of Persons.” But Professor Jaggard, in includ- 
ing such topics in the present book, is simply following the example of able 
predecessors. 

It seldom happens that all parts of a work are of equal merit. Professor 
Jaggard’s treatment of Conversion seems inferior to his treatment of Deceit ; 
while the chapter on “ Wrongs affecting Reputation” is superior to the dis- 
cussion of Juridical Cause. But the book, taken as a whole, is a distinctly 
creditable performance. J. S. 





RESTRAINTS ON THE ALIENATION OF PROPERTY. By John Chipman 
Gray, LL.D., Royall Professor of Law in Harvard University. Second 
Edition. Boston: Boston Book Co. 1895. pp, xxix, 309. 

The appearance of a second edition of this volume is significant of the 
rapid change that has taken place in the law regarding restraints on aliena- 
tion. A dozen years ago, at the time of the first edition, the doctrine which 
it was one of the purposes of the book to discredit was still in its infancy. 
As yet few jurisdictions had followed the dictum in NVichols v. Eaton, 91 
U. S. 716, in declaring that a man could enjoy the benefit of his property 
without being compelled to subject it to the payment of his debts, and the 
task of the writer at that time was to protest against the growth of this new 
doctrine, and to show by argument and authority how at variance it was 
with good morals and previous law. Since then decisions in favor of 
spendthrift trusts have been so rapidly multiplied that the weight of 
authority is now on the other side, and the writer almost stands (as he says 
in his delightful Preface) vox clamantis in deserto. This change in the 
aspect of the courts has given us this second edition, and with it not only 
a discussion of the more recent decisions, but also an explanation of the 
causes of this strange departure from the common law view of the incidents 
necessarily dependent upon ownership. The change is traced partly to the 
decision of the United States Supreme Court, but more generally to the 
modern reaction against the /azssez faire doctrine, to the tendency to drift away 
from a society founded on contract, and to adopt a system of paternal 
socialism. Against this modern tendency the writer takes a strong stand 
in favor of the old doctrine, which, he says, “was a wholesome one, 
fit to produce a manly race, based on sound morality and wise philosophy.” 

To the layman who imagines law books to be the epitome of dust and 
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dryness, this little work of Professor Gray’s would be a refreshing revela- 
tion. The peculiar nature of the book, combining, as it does, an argument 
for justice with a collection of the many authorities into one, has given an 
opportunity for a piece of animated writing, and a demonstration that a law 
book may be at once both profound and readable. H. W. 





A TREATISE ON LAND TITLES IN THE UNITED States. By Lewis N. 
Dembitz of the Louisville Bar. St. Paul, Minn.: West Publishing Co. 
1895. 2 vols. pp. xvi, villi, 1655. 

The present work is the result of three years’ constant industry on the 
part of the author; and the result justifies the labor. It would, however, 
be more accurately styled a “ Digest” than a “Treatise.” So far as can be 
judged by a rapid examination, the author has striven to state clearly and 
with precision the principles for which the multitude of cases on the subject 
of Land Titles stand, but has with equal care kept his own individuality in 
the background. Rarely does he defend or attack a particular doctrine or 
give us a clue to his own preference. As a digest it is hard to take excep- 
tion to the two volumes the author has given us; and he may well be con- 
tent to let it stand as he describes it in his Preface, “his last work.” We 
cannot but admire the painstaking thoroughness which the author displays, 
and which has enabled him to collect the decisions and statutes of over 
forty States on so comprehensive a subject, and present them in well 
classified arrangement. 

It is essential to the helpfulness of the work that its scope be fully 
understood. In the first place, it is a digest of the American law only 
of Land Titles, and but few English cases are included. It therefore 
contains next to nothing of mediaeval and obsolete law of real property, 
but deals with the law in its modern shape with little attempt to trace 
its development. Topics too not directly bound up with the subject of 
title to land are excluded. Under this head fall the law of easements and 
of fixtures, and the discussion of remedies by which possession of land 
is regained. Trusts of land is another topic dealt with only in a sum- 
mary manner; and the reader is referred to other authorities for a fuller 
discussion. On the other hand, “Title out of the Sovereign,” “The 
Registry Laws,” “Judgments affecting Land,” and “Title by Judicial 
Process,” receive in as many different chapters a fuller treatment than is 
accorded them elsewhere. “Title by Prescription” is excellently treated 
at length. 

Adverse criticism must of course be made on some points. For in- 
stance, there is no mention of the various rules for determining the division 
among riparian owners of land formed by accretion ; under the subject of 
“ Deeds,” the old undiscriminating distinction is made between “ latent ” 
and “ patent ” ambiguities, and extrinsic evidence is said to be admissible 
to interpret the deed in the former case, but not in the latter; in the 
chapter on “Title by Prescription,” under the head of “Tacking,” the 
case of Fanning v. Wilcox, 3 Day, 258, is cited in support of the rule that 
“transfer of land with delivery of possession is enough to justify tacking,” 
although it is really one of the very infrequent authorities for the doctrine 
that successive disseisors may tack. Such defects are however minor. 

The author in an appended note (p. 1458) expresses the hope that, by 
the demonstration of the diversity and uncertainty of American law on 
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questions affecting land titles which his work affords, some impetus may be 
given toward concerted effort to remove these defects. ‘To this hope we 
give a hearty Amen / E. R. C. 





PRINCIPLES OF THE ENGLISH LAw OF CONTRACT AND OF AGENCY IN ITS 
RELATION TO Contract. By Sir William R. Anson, Bart., D. C. L. 
Eighth Edition. First American Copyright Edition. By Ernest W. 
Huffcut, Professor of Law at Cornell University. Macmillan & Co., 
New York and London. 1895. pp. Ixii, 456. 

The text is that of the English author’s eighth edition (1895). It is the 
same as that of the seventh edition, except for a few minor alterations 
necessitated by two recent English acts, the Sale of Goods Act, and the 
Married Women’s Property Act of 1893. Few new English cases are 
cited. Professor Huffcut cites parallel American cases where the American 
and English authorities are in accord, and indicates carefully all points on 
which the American authorities are in conflict, either with each other or 
with the English cases. In his note, however, on the American view of 
the doctrine of Scotson v. Pegg (6 H. & N. 295), and Shadwell v. Shadwell 
(9 C. B. N. S. 159), as to a promise to perform an existing contract with a 
third person, he fails to notice the very recent case of Abbott v. Doane (163 
Mass. 433), the only American case which directly supports the English 
doctrine. Certain cases also, which he cites in support of the American 
view, are by no means universally admitted to be in point. The citations 
in connection with Anson’s short chapter on Agency and Quasi-Contracts 
are not numerous. Perhaps it is better so, as Anson’s treatment of either 
subject is meagre. The volume is altogether the most valuable edition of 
Anson for American students that has yet appeared. H. C. L. 





Hurrcut ON AGENcy. By Ernest W. Huffcut, Professor of Law in Cor- 
nell University School of Law. Boston: Little, Brown, & Co. 1895. 
pp. xlviii, 234. 

The author limits the scope of his treatise to the law of agency “as 
related to contract.” He defines an agent as one who brings his principal 
into contractual relations with a third party, and excludes from his volume 
all consideration of the law of master and servant ; arguing that “ the law 
governing master and servant belongs to that branch of the law of obligation 
having to do with torts generally,” and that “ the same reasons that lead to 
a separate treatment of contract and tort lead to a separate ‘treatment of 
agents and servants.” It is rather hard to follow this reasoning, and still 
more difficult to see just how the author derives any advantage from this 
method of treating the subject. His readers are likely to be disappointed 
at this total omission of the law of master and servant, which is so analogous 
to and so generally associated with the law of principal and agent. Aside 
from this, the book should meet with general approval. It supplies a much 
felt want for a brief reliable treatise on the law of agency. 

Mr. Huffcut’s statements are almost uniformly accurate, though his 
phraseology is original. His citation of authorities is full and general, 
though he seems to favor recent cases affirming rather than the leading 
cases establishing the law. On controverted points both sides of the 
question are fully and carefully presented, and his statements of prin- 
ciples are clear and discriminating. The chapters on Ratification and 
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Undisclosed Principal are especially noteworthy. The treatment of a 
principal’s liability for the torts of his agent is very meagre. Perhaps 
this is necessarily so by the elimination of the master and servant cases. 

On the whole the book is a worthy addition to the Students’ Series. 
The author is soon to issue a volume of selected cases to be used in 
connection with the text. E. K. H. 





NEGLIGENCE OF IMPOSED DutTIES, CARRIERS OF FREIGHT. By Charles 
A. Ray, LL.D., Ex-Chief Justice of the Indiana Supreme Court. 
Rochester, N. Y.: The Lawyers’ Co-Operative Publishing Co. 1895. 
pp. Ixxxi, 1195. 

It is a pity that Judge Ray did not choose a better title for his book, 
since “‘ Negligence of Imposed Duties,” besides being exceptionable as a bit 
of English, does not seem broad enough to describe adequately the contents 
of a work dealing with every aspect of the law of freight carriers. ‘This is a 
companion volume to the author’s book on Carriers of Passengers, which 
was published two years ago. Little space is devoted to the discussion of 
principle, but the object of the book is attained in its exhaustive state- 
ment of existing law. Not the least notable portion is a long and excellent 
chapter on Interstate Commerce. The only fault revealed by a cursory 
examination is lack of condensation. There is too much repetition, — for 
example, in § 139, the reader is informed half a dozen times in the course 
of three pages that misdelivery by a carrier is a conversion. The same 
topic is frequently brought up in different parts of the work, instead of being 
treated once and for all. However, no topic is so unimportant as to escape 
consideration altogether ; and it is in just this thoroughness of treatment 
that the chief value of the book lies. R. G D. 





UNIVERSITY OF THE STATE OF NEw York: SraTE LiprarRy BULLETIN. 
Law Susjecr INDEX, 1883-1893. Albany: 1894. 

The rapid accumulation of legal literature is exemplified by the catalogue, 
lately issued by the University of the State of New York, of additions made 
to its law library during the last ten years. Especially interesting in view of 
the recent action of the American Bar Association toward a reform in law 
reporting, noticed elsewhere in this number, is the long list of volumes 
under the heading “ Reports.” 





CONTRIBUTORY INFRINGEMENT OF PaTENTS. By Hubert Howson, of the 
New York Bar. Washington, D. C.: Press of W. F. Roberts. 1895. 
PP: 15. 

The proposition advanced in this pamphlet is that “ you may infringe a 
patent not only by directly making, or using, or selling the patented inven- 
tion yourself, without a license, but also by intentionally aiding any one else 
in such an unlawful act.” Though primarily addressed to laymen, this brief 
treatment of contributory infringement will commend itself to lawyers as 
well. Appended is a useful list of the leading American cases on the 
subject. H.C. L. 





